


"In August 1958, Wilmington City Councilman and Civil Rights activist William 

"Dutch" Burton worked with the }.,TA.A CP to expose the racially discriminatory 

practices of the Eagle Coffee Shoppe. The restaurant was located on this site in a 

complex owned and operated by the Wilmington Parldng Authority. "When Burton 

was denied service at the Eagle due to his race, attorney Louis L. Redding.filed 

suit against the Authority. The case was appealed to the US. Supreme Court, 

which decided in favor a/Burton in 1961. The Court ruled that private tenants of 

a public facility were bound by the 14th Amendment and could not discriminate 

on the basis o.f race " 

-Delaware Public Archives 2018 
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DEDICATION 

I. Welcome and Remarks 

Michael Hare, Executive Vice President of Development, The Buccini/Pollin Group 

II. Mayor Michael S. Purzycki 

III. Greetings from Wilmington City Council 
Hon. Nnamdi 0. Chukwuocha 

Hon. Samuel L. Guy Esq. 

Iv. Robert Buccini, Co-Founder of The Buccini/Pollin Group 

V. About Dutch Burton and Brief History 

State Representative Stephanie T Bolden 

VI. Burton v. Wilmington Parking Authority 

Ret. Superior Court Judge Charles H Toliver IV 

VII. About The Marker 
Katei Hall, Delaware Public Archives 

VIII. The Dedication 

Music Provided by The Adult Choir of The Episcopal Church of St. Andrew & Matthew, 

David Christopher - Music Director 



"It seems to me that so much is being said about the principles of democracy, 

that we ought to begin to do something about them, rather thu.n sitting around 

and hoping that they just happen accidenta/~y. As an American citizen, l will 

protesI any irifringement upon my constitutional rights and those of any other 

citizen at any and all times. " 

r;r,r•t,· H- ",.... , "B - ro ttam 1 • L1utcn urton 

-~~ ~ PA" '7 ~ ~VIII.MIN6TON 

The Buccini/Pollin Group ~ r~~~g:i:;.., 



COME BY HERE, MY LORD 

Come by here, my Lord, come by here. 
Come by here, my Lord, come by here. 
Come by here, my Lord, come by here. 
Oh, Lord, come by here. 

Someone needs you, Lord, come by here ... 

Someone's prayin' Lord, come by here ... 

WALK TOGETHER CIDLDREN 

Walk together children, don't you get weary! 
Walk together children, don't you get weary! 
Walk together children, don't you get weary, 
there's a great camp meeting in the promised land. REPEAT 

We're gonna walk and never tire, 
Walk and never tire, 
Walk and never tire, 
there's a great camp meeting in the promised land. 

OH! WHAT A BEAUTIFUL CITY! 

Oh! What a beautiful city, 
Oh! What a beautiful city, 
Oh! What a beautiful city, 
Twelve gates a-to the city, a-Hallelujah! REPEAT 

There's three gates in-a the East, 
three gates in-a the West, 
three gates in-a the North, 
and three gates in-a the South, 
makin' it twelve gates a-to the city, a-Hallelujah! 
REFRAIN 
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Holding 

In view of all the circumstances of this case, including the 

facts that the restaurant was physically and financially an 

integral part of a public building, built and maintained with 

public funds, devoted to a public parking service, and 

owned and operated by an agency of the State for public 



purposes, the State was a joint participant in the operation 

of the restaurant, and its refusal to serve appellant violated 

the Equal Protection Clause of the Fourteenth 

Amendment. rn 
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Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961), was a United States Supreme 

Court case that considered the application of the Equal Protection Clause on a private business 

that operates in close relationship to a government to the point that it becomes a "state actor" .m 
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Background[ edit] 

The Wilmington Parking Authority (WP A) is a government agency established by the State of 

Delaware in 1951 to encourage parking access. Although a state agency, the WPA worked 

closely with the City of Wilmington who would issue the bonds for initial construction.w The 

first project of the new agency was to build the Midtown Parking Center, a garage on the 

downtown block in Wilmington between 8th, Orange, 9th and Shipley streets.1.11 The city's 

economic analysis showed that the bonds could only be repaid if the parking income was 

augmented with rental income from a strip of storefronts built along 9th Street. The Eagle Coffee 

Shoppe, Inc., was one of the tenants and signed a 20-year lease in 1957. 

Shortly after it opened, seven blac~ local Chrysler workers were arrested for trespass when they 

staged a sit-in at the counter and refused to leave until they were served in an unsuccessful 

attempt to desegregate the restaurant. Louis L. Redding, a local civil rights attorney who helped 

litigate Brown v. Board o(Education, became involved in the dispute. 121 Rather than appeal those 

arrests, he had City Councilman William H. Burton park at the garage and then go to the Eagle 

Coffee Shoppe where he was refused service explicitly because he was African American. lfil 

Prior Iitigation[edit] 

Suit was then filed in 1958 on Mr. Burton's behalf against the parking authority and the 

coffeehouse claiming the discrimination was state sanctioned by virtue of the landlord and the 

close relationship between the business and state agency. The lawsuit sought to either force the 

Eagle Coffee Shoppe to integrate their dining room or to terminate their lease. rn 

The Delaware Court of Chancery ruled that the government lease to a discriminating company 

was a violation of Burton's civil rights. However, the Delaware upreme Court overruled that 

decision found that Eagle Coffee Shoppe's refusal to serve black clientele was legal due to a state 

law, 24 Del.C. § 1501, that allowed restaurants to refuse services if a person was disturbing other 

customers.00 

No keeper of an inn, tavern, hotel, or restaurant, or other place of public entertainment or 

refreshment of travelers, guests, or customers shall be obliged, by law, to furnish entertainment 

or refreshment to persons whose reception or entertainment by him would be offensive to the 

major part of his customers, and would injure his business. 

- 24 Del.C. § 1501 [2J 



Redding then appealed to the federal courts on behalf of Burton. 

Opinion of the Court[ edit] 

The majority opinion, written by Justice Tom Clark, looked closely at the specifics of the 

financing of the parking garage and the building plan's dependence on retail rental income to 

determine that the Eagle Coffee Shoppe was integral to the government purpose of building and 

financing a parking garage. Also, a close symbiosis was noted between retail businesses having 

nearby parking and a garage being close to shopping opportunities to the point where they were a 

"joint participant". Based on the close interplay between government and company, the court 

found that the exclusion of black customers was a violation even though no government agency 

was directly discriminating. "The exclusion of appellant under the circumstances shown to be 

present here was discriminatory state action in violation of the Equal Protection Clause of the 

Fourteenth Amendment." [§.] 

Justice Potter Stewart concurred with the verdict but felt that, since no evidence had been 

submitted that Burton had bothered other customers, the Delaware law allowing restaurants to 

exclude customers was a pretense to allow racial discrimination and was therefore itself 

unconstitutional. Justice John Harlan II, joined by Charles Whittaker, found the State court ruling 

so ambiguous that they preferred to return the case to the lower court for clarification. Justice 

Felix Frankfurter wrote a separate dissent that also called for returning the case to the state 
court."1.§J 

Legal consequences[edit] 

The Burton case broadened the reach of the Equal Protection Clause to include not only direct 

government action, but also actions by private companies acting in close relationship to a 

government agency. [1QJ The impact of the ruling was later limited in }.;/ oose Lodge v. Jr vis to 

situations where the government support of the business was substantial before private 

discrimination could be considered a "state action". lill 

See also[edit] 

• List of United States Supreme Court cases, volume 365 
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Moose Lodge No. 107 v. lrvis 
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View this case and other resources at: 

Bloomberg LAw·~ 

Citation. 22 111.107 v. lrvis. 407 U.S. 163, 92 S. Cl 1965, 32 L. Ed. 2d 627 (1972) 

Brief Fact Summary. Appellee, an African-American, was the guest of a member of 

Appellant Moose Lodge No. 107 in Harrisburg, Pennsylvania to a function at Appellant's facility. 

While at the facility, Appellee was refused service by Appellant. Appellee sued on grounds that 

he was refused service because of his race, and claimed that the action of Appellant constitutes 

state action under the Fourteenth Amendment because of the regulatory regime instituted by 

the Pennsylvania Liquor Control Board. 

Synopsis of Rule of Law. State licensing regulation over a particular private entity is not 

enough to rise to the level of the actions of the private entity to be considered state action for 

regulation under the Fourteenth Amendment of the United States Constitution. 



Facts. Appellee, an African-American who was a guest of a Caucasian member of the Lodge, 

requested food and beverage service, and was refused service by Appellant because of his 

race. Appellant is a local chapter of a national fraternal organization having well defined 

requirements for membership, and allows guests only if invited by a member or by the house 

committee. Following this incident Appellee brought this action under 42 U.S.C. Section: 1983 

for injunctive relief in the United States District Court for the Middle District of Pennsylvania. 

Appellee claims that because the Pennsylvania liquor board had issued Appellant a private club 

license that authorized the sale of alcoholic beverages on the premises of Appellant, that the 

state action requirement is satisfied. Appellee named both appellant and the Pennsylvania 

liquor board as Defendants seeking an injunction that would revoke Appellant's liquor license as 

long as it continues its discriminatory practices. The district court agre 

ed with Appellee and revoked Appellant's liquor license as long as it follows a policy of racial 

discrimination 

Issue. Does the Appellant's refusal to serve food and beverages to a guest by reason of the 

fact that he is an African-American violate the Fourteenth Amendment? 



William H. "Dutch" Burton 

A three-term Wilmington City Councilman, "Dutch" Burton was known as an aggressive and 

independent politician who organized numerous "sit-in" protests at segregated Wilmington 

establishments. His involvement in Civil Rights issues escalated in 1958 when he agreed to be 

part of a planned NAACP effort to expose the racially-discriminatory practices of the Eagle 

Restaurant, located in the Mid-town Parking Center at 9th and Shipley Streets, a facility owned 

and operated by the Wilmington Parking Authority. When Burton was refused service at the 

restaurant, he filed suit against it and the Authority for violation of the Equal Protection Clause 

of the Fourteenth Amendment. Shepherded by attorney Louis L. Redding, the case was decided 

in Burton's favor by the Court of Chancery, reversed by the Delaware Supreme Court on appeal, 

and reversed again by the U. S. Supreme Court in 1961. The influential case established that 

tenants of the publically-owned facility were bound by the U.S. Constitution's ban on racial 

discrimination. The court decision spurred Wilmington City Council to approve an ordinance 

(1962) amending the city licensing law to make it a misdemeanor to refuse service on racial or 

religious grounds. *The legacy of Councilman Burton is preserved in city code and 

constitutional case law. 

[207] 

*Following the verdict, the Eagle applied to change its name to the "Executive Club Restaurant" 

to improve its image and to give the impression that it served a limited clientele. The 

restaurant eventually closed, and the remnants of its kitchen could be seen for many years in 

the back room of the Ninth Street Bookshop, the successor business. 

[264 words with this additional paragraph] 

An expanded version would go into events that lead up to the suit, and additional detail on the cases and 

decisions. 

Sources: 

"Two Opinions," in the Virginia Commission on Constitutional Government, April 20, 1960. 

Oyez Scholars, Chicago-Kent College of Law, Burton v. Wilmington Parking Authority. Oyez.org 

"Local Legal Historic Sites - Midtown Parking Center and Eagle Coffee Shoppe," Widener University, Delaware 

Campus Library blog, 2-8-2012. 

"Parking Garage demolition Includes Delaware Civil Rights Landmark," Adam Taylor, News Journal, 12-26-13. 

"Must Serve Negroes, Eagle Told," Sam A. Hanna, Morning News-Journal, 4-18-61. 

"Eagle Restaurant Becomes Club, Still Open to Public," Evening Journal, 8-4-61. 
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Dear Mr. Adam Taylor, 
News Journal Reporter 

To review the situation: The Supreme Court Case of Burton v. 
Wilmington Parking Authority is a Landmark Civil Rights Supreme Court 
decision, argued February 21st,1961 by Louis Redding, Jr. This case 
involved the Equal Protection Clause as it related to the 
government working closely with a private business. 
The Wilmington Parking Authority was established by the state 
government to provide parking areas located in the downtown sector of 
Wilmington. The Eagle Coffee Shoppe, Inc.was the private business 
concern in this situation. City Councilman William H. "Dutch" was 
ordering a cup of coffee at the Coffee Shoppe when he was asked to leave 

the building. The cashier said that "colored people were not allowed in the 
Coffee Shoppe because they bothered the other customers". 

I'm 1961 after much litigation,The Delaware Supreme Court overruled the 
earlier decision that prevented Blacks from receiving service in the 
Coffee Shoppe. Some of the judges (Justice Tom C.Clark, Justice Charles 

Whitaker, Justice John Harlan II and Justice potter Stewart took a stand 
and said that Councilman Burton was not disruptive in any way towards 
the other customers. This accusation was just a racial ploy intended to 
keep Afro-Americans out of the establishment. As stated in the News 
Journal by reporter Adam Taylor in his December 26th article "the 1961 
decision said that not serving Burton because he was Black violated the 
Equal Protection Clause of the 14th Amendment. It led to stronger public 
accommodations laws in Delaware." 

1 



In conclusion, the members of the Delaware Afro-American Historical 
and Genealogical Society (DEAAHGS), would like to place a state 
historical marker near or inside of the new building that will stand in 
the place of The Coffee Shoppe. We would like to do this in remembrance 
of the events that happened in this building in and concluded in the 
upholding of the Equal Protection Clause of the 14th amendment in 1961. 

Q}F~~ 
DEAAHGS 
VP of History 

fa 
FREE Animations for your email I Clrck Here! 
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groundbreaking case will go-with it 
As Wilmington parking garage is leveled, coffee shop at center of groundbreaking case will go with it 

Dec 25, 201311:~{l PM I 14 Comments 

Tweet 2 AA 

The Mid-town Part<ing Center sits in a siate of demolition, along 1111th the stores thatv.ere once inside it. on Dec. 13. I 
t KYLE GRANTHAM/THE NEWS JOURNAL 

,'1111ton oy 
Adorn Toylor 
Tho Now3 Joumal 

FILED UNDER 

Local 
Chanceiy Court 

The Mid-Town Parking Garage and several vacant stores in a city 

block considered crucial to downtown Wilmington's revitalization 

are being demolished - and an important piece of ~J9ware's civil 

rights history is going down with them. 

One of the stores on Ninth Street between Orange and Shipley 

streets was once the Eagle Coffee Shoppe, where City Councilman 

William H. "Dutch" Burton was refused service in 1958 because he 

was black. o 
Enjoy a limited number of 
articles over the in!xf~tl~ and the garage it was attached to were owned by 

S b 
'be tad , r 11 

the Wilmington Parking Authority at the time. Burton sued the 
u sen ay 1or u access 

authority and v~on in Chancery Court, but the decision was 

Current subscriber? Activate your account overturned by the Delaware Supreme Court, 

_ in part because of a state law that gave 

··
1 private businesses the right to not serve 

(' 



Vl'illiam 'Dutch' Burton stands ai the site oi the Eagle 
Coffee Shoppe in 1993. Burton was r~ used ser,•ic0 
lhere in the 1950s. / FRED COMEGYS/THE NE:/VS 
JOURNAL 
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customers. 

The coffee shop was run by a private 

company, leased from the parking authority. 

Attorney Louis L. Redding argued the case 

before the U.S. Supreme Court, which ruled 

in Burton's favor as it overturned the 

Delaware top court's decision. 

"It's a famous case and a landmark 

decision," former Wilmington Mayor James 

M. Baker said. "It was really important, 

because it said that a public agency 

receiving tax dollars cannot discriminate 

against people because of their race." 

The coffee shop eventually closed and the 

parking authority sold the stores and the 

garage to a private company. For 35 years, 

the building that houses the coffee shop was 

the site of the Ninth Street Book Shop before 

it moved a few blocks to Market Street.last 

year. 

The 1961 decision said that not serving 

Burton because he was black violated the 

equal protections clause of the 14th 

Amendment. It led to stronger public 

accommodations laws in Delaware. 

Yet there has never been any marker or exhibit in the building 

noting the event. 

City resident Kenyon Camper, 78, said he understands why there 

hasn't been anything to memorialize the event until now. But he '- ·-'°\ . .' 
thinks some sort of remembrance is appropriate in the building that 

replaces the one that housed the coffee shop. 
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FROM THE ARCHIVE: MY MEMORIES OF LAW PRACTICE IN WILMINGTON, 
DELAWARE (VOL. 16, NO. 2, SUMMER 1998) 

Spring, 2002 

Reporter 
20 Delaware Lawyer 20 * 

Length: 2900 words 

Author: Frank H. Hollis 

Text 

[*20] Backdrop 

Wilmington, Delaware of the early 1950s appeared to the uninitiated as an idyllic city with well-defined separation of 

lifestyles. The landed gentry was dominated by E.I. duPont de Nemours, Atlas Powder Co., Hercules Powder Co., 

et al., and those who served their industrial and management needs. A second tier was represented by the two or 

three leather tanneries and those in their employ, the longshoremen who worked the Wilmington port, the postal 

workers, and those domestic workers who were employed by the rich and famous in Greenville, Delaware and such 

kindred environs. The black professional class was extremely limited in number with one lawyer, Louis F. Redding, 

Jr. , five doctors, two dentists, one drug store owner (Melbourne) as its core membership. The badge of honor for 

the black working class was to have then been employed as an elevator operator or maintenance/stock worker for 

duPont, Atlas Powder, Hercules Powder combine, or to work for the U.S. Post Office or City Hall. The courts of 

Delaware were essential [*21] bastions of "whiteness," with every position from bailiffs to prosecutors and judges 

occupied by white male images. 

Wilmington City Council represented an urban area where, with few exceptions, blacks resided in the east and west 

quadrants, while the northern and extreme southern quadrants housed the residences of its whites. The lone black 

representative was from the east side of town and he was employed as the janitor at the Delaware State House in 

Dover, Delaware. Similarly, the City's police department was tokenly reflective of its black population. Only one 

black detective and a handful of police officers were employed to patrol black residential neighborhoods and make 

arrests. 

As stated above, the only black lawyer (Louis L. Redding, Jr.) had been admitted to the bar in the 1920s and he 

was destined to retain this dubious distinction until 1956. 

On Coming to Delaware 

My first encounter with Wilmington, Delaware was as a result of being stationed in the U.S. Army with "Mitch" 

Thomas, a graduate of the then Delaware State College, who had been a disc jockey while in school. Mitch and I 

formed a friendship which coalesced around our army experiences and our love for music (particularly jazz). 

Although born in Florida, his roots were now in Delaware where his intended bride, Odessa, lived. We would come 

up from the Tidewater, Virginia area, where we were stationed, whenever we could get a three-day pass. For me, 

as a Little Rock, Arkansas/Dallas, Texas native, these excursions were deeply anticipated and undertaken as a 

welcomed respite from army routine and fare. 

HariNarayan Grandy 
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My pre-army intentions had been to enroll at St. Louis University's Law School in St. Louis, Missouri. My desire for 

the practice of law has been whetted by my early experiences attending school in the southwest,--Dunbar High 

(Little Rock), Prairie View College (Texas) and Arkansas A.M.&N. College (Pine Bluff, Arkansas) . I had observed 

the court proceedings as a student in junior high school involving Little Rock teachers, Sue Cowan Morris, et al., 

regarding the equalization of pay for black teachers with that of whites. My first encounter with Thurgood Marshall, 

then counsel for the [*22] National Association for the Advancement of Colored People (NAACP), was at this time. 

The pride I felt in watching him and a local attorney, J.R. Booker, during these proceedings remains a high point in 

my life. Other cases in Arkansas and Texas involved police brutality committed by white police against blacks and 

suits to compel the admission of blacks to the University of Arkansas and the University of Texas Law Schools. 

A return to my pursuits at St. Louis University was not to be. Mitch and I were discharged from the army in late 

September 1952 (he a few days earlier than I). My final East Coast visit was planned as a swing through Delaware 

to spend a few days and then on to ArkansasfTexas. On this trip to Delaware I met my first wife to be, Janis 

Anderson . 

The Anderson/Hamilton residence was at 204 E. Tenth Street, directly across the street from the Redding family 

home. Gwendolyn Redding, a teacher at Howard High School, lived with her mother and father, Louis Redding , Sr., 

a retired worker. Louis Redding , Jr. practiced law and lived away from the family home. J. Saunders Redding, 

Louis' brother, was a professor at Hampton University. 

I returned to Arkansas and Texas and spent the next nine months preparing to enter Temple University Law School 

in September 1953. I returned to Wilmington , Delaware in June 1953 and took a job as a waiter at the Brandywine 

Country Club to earn money to tide me over and defray expenses until my G.I. Bill payments could be processed. I 

entered Temple Law School that fall . 

I did well my first year at Temple and finished first in a class of 138. I was voted Vice President of my freshman 

class and worked in the Law Library and on the night shift at the U.S. Post Office to earn my keep. I ultimately 

graduated fourth in my class. 

While I lived in Philadelphia, I would commute to Wilmington whenever I could to see my intended wife. My decision 

to attempt to establish practice in Delaware was made during my second year when I won the Corporation Law 

Award. My study group consisted of Joseph Kwiatkowski, Fred Knecht and Joseph Longobardi, among others. We 

would rotate the study locale between the several places we could centrally meet--most of the time at Joe's house. 

Thereafter, the study group stayed together to cram for the bar exam. 

My eligibility to take the Delaware Bar was fraught with two obstacles--i.e., the need to identify a preceptor-ship with 

a Delaware attorney (a most difficult task since Louis Redding was the only attorney I knew and a preceptorship 

with him was not available), and the need to identify a means of having a second year of Latin proficiency certified 

to the Bar. I also learned that two other black candidates (Sidney Clark and Theophilus Nix) would be taking the Bar 

at the same time and that Leonard Williams would sit for the Bar the following year. It was a cause of some concern 

for me because since 1929 no blacks had been admitted to the Delaware Bar and now, within a span of two years, 

four black candidates would seek membership. In the late 1950s the question of black quotas for State Bars was a 

burning concern to black law graduates across the country--with several cases in the Southern States being 

brought to test so-called quota manipulation. It is to the credit of the Delaware Bar that all four black candidates 

passed. 

The first of my problems (the preceptorship) was solved when then Chancellor Collins J. Seitz gave me a law 

clerkship with the Court of Chancery. As I was to appreciate later, this was the first law clerkship in that court and it 

was certainly the first one for a black in the court that heard causes affecting the 60% of the Nation's corporations 

that were headquartered (domiciled) in Delaware at that time. Such a law clerkship for a black is all the more 

remarkable since the Chancellor and Vice Chancellor were, in addition to the Court's normal share of causes, busy 

wrapping up those matters pertaining to the divestiture [*23] of duPont's control of General Motors stock and 

embarking on the protracted arguments, motions and exhibits which attended the decision in Bata v. Hill. 139 A.2d 

159. The second problem (Latin) was solved by translating Caesar under the tutorage of a Catholic priest. 

HariNarayan Grandy 
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As a law clerk I cut my teeth on European civil law, including the law of "sales legacy," which determined the case 

in Bata. Thanks to my law school course in international law, I was also familiar with the principles of comity that 

were very much involved in the outcome of this case. The Chancellor, as busy as he was, used every opportunity to 

instruct me in the nuances of the law and the weighing of evidence leading toward decisions. There were more than 

100 argument days and nearly 4,000 exhibits admitted into evidence in Bata. 

Suffice it to say that Chancellor Seitz was one of the most brilliant jurists I have ever encountered. He was a 

paragon of fairness and humility. It is little wonder that his decision in the Delaware case involved in the landmark 

Brown v. Board of Education decision of the U.S. Supreme Court was the first to call into serious question the 

constitutional doctrine of separate-but-equal as it applied to the education of black children. No amount of praise 

can add to or detract from this pioneering accomplishment. He was truly my mentor (preceptor) and I still thank him. 

At the Delaware Bar 

I was sworn in by Supreme Court Chief Justice Sutherland in his chambers, which was then across the hall from the 

Court of Chancery in the County/State side of the Public Building (City Hall - Second Floor), and I immediately 

made plans to commence the practice of law. 

My office was located at 1014 Walnut Street (now a parking lot) and my initial days in practice were spent locating a 

secretary, securing a working law library and handling the few cases my first few clients brought me. As I recall, my 

very first case was one of aggravated assault involving a cutting, for which I put together a complete trial brief in the 

City's Municipal Court. In addition, my feeble start was assisted by Ned Carpenter, Rodney Layton, William 

Bennethum and other members of the Bar who spread the word in the corporate sphere that there was a new kid 

on the block. Gradually, some corporate clients came to me. These kept body and soul together for me and my 

family. (I had married Janis Anderson at the end of my first year in law school and by now we had two children.) 

One of the more interesting cases of a corporate nature occurred when I undertook the representation of Messrs. 

Garfield, Pasternak and Roen in the Chemoil (Bon Ami) case. These gentlemen had been sued by the stockholders 

of Chemoil Corporation for the handling of its business affairs, including the breach of their fiduciary duty in self­

dealing with the corporation. They, in turn, had countersued for money due and owing for services they had 

rendered Chemoil. Motions, counter motions and depositions were regularly filed from all quarters. This case was 

an interesting study in an attempt to control corporate assets. 

It is ironic to note that while Delaware today is reputed to serve as the domicile for over half of the Nation's large 

corporations, not a single black Delaware lawyer has a regular corporate practice before the Court of Chancery. 

This, I submit, is a tragic commentary on the rich legacy of a Collins Seitz and Delaware's admission of four blacks 

to its Bar within two years in the late 1950s. If Delaware is to be true to this legacy, this sorry state of affairs must be 

corrected. 

My life at the Bar in Delaware was involved in other legal pursuits. The beginnings of the landmark case Burton v. 

The Wilmington Parking Authority were lodged in the efforts of seven workers at the Chrysler Newark Plant who 

sought to be served in a restaurant housed under lease in this government facility. When they were denied service, 

they were arrested and charged in the Wilmington Municipal Court with, inter alia, criminal trespass. As their legal 

representative, I conferred with Louis Redding, Jr., who was then counsel for the local branch of the NAACP. We 

decided to test the owner's no service to blacks policy by having City Councilman Burton seek service. He was 

arrested for trespassing and thanks to Louis Redding and Leonard Williams, the law is now established that a 

governmental entity cannot by inaction do what it could not do by action--enforce and countenance discrimination 

on the grounds of race in a publicly-owned facility. 

The other notable Wilmington civil rights case involved the August Quarterly Celebration. Each year black 

participants from down-state Delaware and Wilmington would block off several blocks of French Street on either 

side of the Mother A.U.M.P. Church to celeorate the date the slaves of this state and its environs received word 

they had been freed. Because this was a bitter reminder to some citizens of an era best forgotten and/or because in 

many respects the celebration bore the earmarks of an evangelical revival, it was barely tolerated by the Wilmington 

HariNarayan Grandy 
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Police Department. The epitome of effrontery came on that evening in the late 1950s when the police, mounted on 

motorcycles and equipped with bull horns, sought to clear French Street and end the celebration. Several 

participants were struck by motorcycles and others were arrested, along with Rev. Brown, Pastor of the Church, on 

a charge of maintaining a nuisance. Clearly, this was a violation of the civil rights of those involved and ultimately 

the charges were dropped and the Chief of Police apologized. 

My national contribution to the cause of civil rights occurred with the legal assistance I provided to the late Wiley A. 

Branton, Sr., Esquire, who was the lead counsel in the case of the "Little Rock Nine." Wiley and I had attended 

Arkansas A.M.&N. College together as classmates. He had matriculated as the second black graduate of the 

University of Arkansas Law School and his practice was established in Little Rock/Pine Bluff, Arkansas. We are all 

familiar with the attempts to integrate Little Rock High School in 1957, the recalcitrant resistance of then Governor 

Orval Faubus, and the attendant riots and use of U.S. troops to enforce the Federal Court's order. I am proud that in 

some small way I was able to assist my late friend and colleague during this ordeal. 

Since Leaving Delaware 

I left Delaware in 1961 to come to Washington, D.C. I accepted the position of Attorney-Advisor to the Solicitor, U.S. 

Department of Labor, Division of Opinions and Interpretations. 

My job entailed : (1) legal oversight of the establishment of the President's Committee on Equal Employment 

Opportunity (the forerunner of the Commission); (2) the rendering of decisions on wage and hour determinations 

with respect to federal contracts; (3) the participation in drafting legal [*27) documents regarding litigation to outlaw 

discrimination in government contracting--culminating in the Norfolk Shipbuilding case; (4) decisions on the Federal 

Unemployment Trust Act and the Fair Labor Standards Act; and (5) the preparation of draft legislation and 

testimony on sundry matters under the jurisdiction of the U.S. Department of Labor. 

One of my proudest achievements was participation in drafting the manpower legislative provisions of the Economic 

Opportunity Act of 1964. These provisions gave rise to such programs as the Neighborhood Youth Corp. (NYC) and 

Volunteers in Service to America (VISTA). These programs with their ancillary supports--e.g., Head Start (which 

grew out of the Act's day care provisions)--yet serve as models for people helping people. 

I participated in the planning and coordination of the 1963 March on Washington where Dr. Martin Luther King 

delivered his "I Have a Dream" speech. In these years at the Labor Department I also aided, through NAACP 

affiliation , in arranging bail bonds and hearings for freedom fighters in Selma, Alabama, Sunflower County, 

Mississippi, and on the Eastern Shore of Maryland. I also participated in arranging bail bonds and the defense of 

the Lumbi Indians in Lumbarton , North Carolina in their struggles with the Ku Klux Klan. 

As a result of my legal experience with the Economic Opportunity Act, I was invited to become a part of the United 

Planning Organization (the Community Action Agency for Washington , D.C. and Fairfax County, Northern Virginia). 

I first headed its Manpower Division and thereafter became its Deputy Director when my late friend, Wiley A. 

Branton, Sr., assumed its directorship. From 1965 until 1982 (when I left UPO as its Acting Director) this Agency 

grew from an annual budget of$ 6 million to a budget in excess of$ 36 million and some 8,000 direct and delegate 

agency employees. 

I was divorced from my first wife in 1972 and I have the love and companionship of three beautiful daughters (all 

married and one a lawyer) and one son. I have five grandchildren and one great- grandchild. One of my daughters 

and her family reside in Newark, Delaware. I am remarried, since 1984, to Joyce W. Hollis. 

I am currently serving as the Executive Assistant to the Deputy Director, Office of Labor Standards, D.C. 

Department of Employment Services. This Office has oversight responsibility for the Office of Safety and Health, the 

Disability (Public Sector) and Workers' (Private Sector) Compensation Programs and the Office of Wage and Hour 

for the District of Columbia Government. 

Conclusion 

HariNarayan Grandy 
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My Delaware legal experiences have been a constant resource to draw upon in all my endeavors. I frequently visit 
Delaware to see my daughter and her family, my aunt, Lorraine Hamilton (now 94 years old), my friends--Dr. 
Hammond Knox and family, Jerry Berkowitz, Esquire, and the other black lawyers who pioneered with me. These 
days and the years since will long live in my memories. It remains my fervent hope that Delaware will resolve to 
carry on its rich legal legacy for all. Only then can it truly be called America's Diamond State--its First State. 

Graphic 

PHOTO, Frank H. Hollis, Esquire 

Delaware Lawyer 
Copyright (c) 2002 Delaware Bar Foundation 
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Historical Marker Application 

1. Proposed Marker Information 

Suggested MarkerTopic: Burton V$. Wilmington Parking Authority 

Location: County: New Castle Cityffown: Wilmington ------ ----

2. Applicant C6ntact Information 

Contact Name: _M_ic_ha_e_l H_a_r_e _______ Daytime Telephone: 320-4424121 

Email Address: mhare@bpgroup.net 

Applicant Organization (if applicable): Buccini/P6Uii1' Group & The•WiCitiington Parking AOlhoritY 

Street Address: 322 A Street, Suite '3'()() 

City: WIimington State: _D_E _ _____ Zip Code: _198_0_1 ___ _ 

3. Statement '(jf Significance 
On an attached sheet please explain in a thorough but concise typed statement why the. 

propo.sed subje¢t isjtnportanf and why it should be Qommcmorat d witb. a marker. R~fer 

to the gwdelines :and criteria when writing your statement. 

4. Propos~d Marker Location 

Preferred Location (Provide E,-.;acl Address, Directio,rs, o-r GPS Coordinates): 

9th & Shipley Streets {Exhibit Marked) 

Why was tl~is location chosen: 
Most visible on the site & proximate to the entrance oftbe former Eagte restaurant 

Is the location on: Public Property: __ Private Property _X-_ 

1f on private property do y9u bave pennission from the owner? Yes~ No_. _ 

Send 

Print 



5. Background Information 

Please provide on a separate sheet of paper a typed list of relevant facts, notes, and/or 

infomu~tion pertaining to the proposed marker subject. This infonnation will be helpful in 

beginning the research process and writing the marker text. (Please note that the 

Delaware Public Archives Staff will write and has the final say on marker text and will 

edit Ellld revise to confi;,nu ti;> research and format standards, including space limitations.) 

See attached 

6. Funding 

Historical markers are funded on an individua.l basis by local legislators. Financial 

support must be obtained from a local Senator or Reprqsentatiye only after the marker 

application has been approved by the Delaware Public Archives. Once support is gained 

the legisla_tor will notify the archives staff and we will move forward with the production 

of a marker. 

*Please complete all fields. Incomplete marker applications will not be reviewed or 

considered. If you have any questions please contact Katie Hall at (302) 744-5036 or via 

email at katie.hall@state.de,us. 

Revised 03/27/2018 



Historical Marker Application 

Answers to questions #3 & #5 

Burton vs. The Wilmington Parking Authority, 365 U.S 715 (1961). In 1958, The Eagle Coffee 

Shoppe, a private tenant in ~ government-owned parking garage and commercial faciUty, denied service 

to a group of black laborers because of their race, continuing the widespread practices 

of discrimination. Supported by the NAACP, a plan was made bring this violation of the Fourteenth 

Amendment to th(;! US Constitution to light. Black City Councilman, William H. Burton, described as a 

fiery advocate for Civil Rights, later approached the same counter for service, and upon denial he and 

attorney Louis L. Redding emparked on a three-year legal battle, bringing suit against tne owner of the 
facility who was allowing its tenant to discriminate. The case made its way through lower courts, and 

finally to the U.S. Supreme Court in 1961 . It considered the application of the Equal Protection Clause of 

the Fourteenth Amendment when the actions of a private entity, fn close assopiation With a public facility, 

were in question. The U.S. Supreme Court decision in 19.61 in favor of Burton also called into question a 

Delaware law, regarding nui~nce behavior, which was being routinely misused for 

discrimlnatory purposes: The case was pivotal, and is often cited. Attorney Redding was following on his 

successes with the Delaware cases that became part ·of the Brown vs. Board of Topeka, Kansas 

decision. The Eagle Coffee Shoppe changed its name and became a private cfub, presumably to 

continue to continue its racially disGriminatory practices. The location later was occupiet:l by the Ninth 

Street Bookshop tor decades, where the remains of the Eagle could be seen in the back rooms and 

basement 

Delaware p.ublic Archives Marker Text version (3-1-18 draft) 

[650 character and space limit] 

Burton vs Wilmlngton Parking Authority 

Wilmington City Councilman William "Dutch" Burton was known as an aggressive and independent 

politician who organized sit-in protests at segregated WIimington establishments. His involvement in 

Civil Rights actions escalated in 1958 when he participated in an NAACP plan to expose the racially­

discriminatory practices of the Eagle Coffee Shoppe, lo<:cited at 9th arid Shipley Streets in a facility 

owned and operated by the Wilmington Parking Authority. The resulting U.S. Supreme Court case, 

argued by Louis L. Redding in 1961, established that private tenants of a public facility were bound by 

the U.S, Cons,itution's t,~n on racial discrimination. 



Longer Version - Interpretive panel material? We have pictures of Burton, Redding ... 

Burton vs. The Wilmington Parking Authority, 365 U.S 715 (1961). In 1958, The Eagle Coffee 

Shoppe, a private tenant in a government-owned parking garage and commercial facility, denied service 

to a group of black laborers because of their race, continuing the widespread practices 

of discrimination. Supported by the NAACP, a plan was made bring this violation of the Fourteenth 

Amendment to the US Constitution to light. Black City Councilman, William H. Burton, described as a 

fiery advocate for Civil Rights, later approached the same counter for service, and upon denial he and 

attorney Louis L. Redding embarked on a three-year legal battle, bringing suit against the owner of the 

facility who was allowing its tenant to discriminate. The case made its way though lower courts, and finally 

to the U.S. Supreme Court in 1961. It considered the application of the Equal Protection Clause of the 

Fourteenth Amendment when the actions of a private entity, in close association with a public facility, 

were in question. The U.S. Supreme Court decision in 1961 in favor of Burton also called into question a 

Delaware law, regarding nuisance behavior, which was being routinely misused for 

discriminatory purposes. The case was pivotal, and is often cited. Attorney Redding was following on his 

successes with the Delaware cases that became part of the Brown vs. Board of Topeka, Kansas 

decision. The Eagle Coffee Shoppe changed its name and became a private club, presumably to 

continue to continue its racially discriminatory practices. The location later was occupied by the Ninth 

Street Bookshop for decades, where the remains of the Eagle could be seen in the back rooms and 

basement. The Midtown Parking Garage complex was demolished in 2016. 

Delaware Public Archives Marker Text version (3-1-18 draft) 

[650 character and space limit] 

Burton vs Wilmington Parking Authority 

Wilmington City Councilman William "Dutch" Burton was known as an aggressive and independent 

politician who organized sit-in protests at segregated Wilmington establishments. His involvement in 

Civil Rights actions escalated in 1958 when he participated in an NAACP plan to expose the racially­

discriminatory practices of the Eagle Coffee Shoppe, located at 9th and Shipley Streets in a facility 

owned and operated by the Wilmington Parking Authority. The resulting U.S. Supreme Court case, 

argued by Louis L. Redding in 1961, established that private tenants of a public facility were bound by 

the U.S. Constitution's ban on racial discrimination. 



Delaware Historical Marker Dedication Ceremony 

Friday, October 19 at 1 pm 

Good afternoon! Thank you for coming out to help us dedicate Delaware's newest historical 

marker. Unfortunately our state archivist couldn't join us here today. My name is Katie Hall, and 

I'm the Historical Markers Program Coordinator at the Delaware Public Archives. 

We're here today in keeping with a long tradition in Delaware of recognizing historic buildings, 

locations, events, and notable Delawareans with historical markers. Our historical marker 

program began in 1931 and now, almost 90 years later we have nearly 670 markers throughout 

the state! 

The program has changed over the years. But one thing that has stayed constant is that our 

historical markers are all proposed by individuals and communities who are passionate about 

preserving their local history. That means the markers tell the stories of Delaware that are 

important to our local communities-the stories that don't always make it into textbooks­

even ifthey probably should be! 

As Mayor Purzycki, Representative Bolden, Judge Toliver, and Mr. Pol/in have described, we're 

standing on the site of one of Delaware's Civil Rights landmarks. Events here played out in 

countless other communities around Delaware and the country. Dedicating this historical marker 

today brings a painful era from our recent past to the forefront. It recognizes the work of William 

"Dutch" Burton and Louis L. Redding; it also serves to honor of those unnamed individuals who 

have worked for equality, like the workers from the Newark Chrysler Plant were denied service at 

the Eagle a few weeks before Burton. Erecting this marker gives us the opportunity to recognize 

a difficult time from our state's past so that we can learn from it and allow it to inform our future 

actions. 

Our historical markers program only flourishes when people speak up and engage with the 

Archives and their local legislators. And so I want to thank the Buccini/Pollin group and especially 

Michael Pellin, Julia Mason, and Mandi Lemmons. I also want to thank Debbie Martin from the 

City of Wilmington, Wilmington City Council, and Mayor Purzycki. And finally I want to think 

Senator Henry and Representative Bolden for their enthusiastic support of our program and for 

their financial sponsorship of this marker. 



Hall, Katie (DOS) 

From: 
Sent: 
To: 

Julia Mason <jmason@bpgroup.net> 

Thursday, October 18, 2018 5:15 PM 

Julia Mason 

Subject: Run of Show for Tomorrow Afternoon 

Good afternoon, below is the run of show for tomorrow afternoon's ceremony. If you have a speaking role, or are a part of the 

ceremony, we ask that you arrive no later than 12:30 PM. Should you have any questions or concerns, feel free to email me or 

call my cell at 440.655.5381. We expect the ceremony to last around 45 minutes, since there are many participants, we kindly 

ask that remarks are kept brief. 

Thank you so much and looking forward to tomorrow. 

Run of Show: 10.19.2018 Burton Marker Unveiling and Dedication 

(Choir Performance One Song) 

I. Welcome and Remarks 

Michael Hare, Executive Vice President of Development, The Buccini/Pollin Group 

II. Mayor Michael S. Purzycki 

Ill. Greetings from Wilmington City Council 

Hon. Nnamdi 0. Chukwuocha 

Hon. Samuel L. Guy Esq . 

IV. Robert Buccini, Co-Founder of The Buccini/Pollin Group 

V. About Dutch Burton and Brief History 

State Representative Stephanie T. Bolden 

VI. Burton v. Wilmington Parking Authority 

Ret. Superior Court Judge Charles H. Toliver IV 

VII. About The Marker Stephen M. Marz, CA., Director of Delaware Public Archives 

(Choir Performance One Song) 

VIII. The Dedication 

Music Provided by The Adult Choir of The Episcopal Church of St. Andrew & Matthew, David Christopher- Music Director 

Kindest Regards, 
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Julia Mason 
Marketing & Communications Manager 
The Buccini/Pollin Group 
322 A STREET, SUITE 300 
WILMINGTON, DE 19801 
0 302-691-2128 
www.bpgroup.net 
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Wilmington~s latest luxury Apa 
Communi · , The Residences at 
Park Celebrates Grand pening 

0 AUGUST 10, 2018 le,, DEVELOPMENT 

ent 
id-tOVl.ff!l 

WILMINGTON, DE- The Buccini/Pollin Group, Inc. (BPG), BPGS Con struction, and ResideBPG are pleased to 

announce the completion of The Residences at Mid-town Park, Wilmington's newest luxury apartment community 

steps away from the Market Street corr idor at 716 w 9'' Street. The grand opening celebration and ribbon cutting 

ceremony for this 200 unit state•of•the-art ResideBPG community took place on Thursday, August glh at 3:00 PM. 

Speakers included Governor John Carney, Mayor Michaels. Purzycki, City Council President Han if a Shabazz, Robert 

Buccini, Co-President of The Buccini/Pollin Group and Michael Hare, Executive Vice President ofThe Buccini/Pollin 

Group. 

Following the ribbon cutting ceremony, guests enjoyed an exclusive reception featuring tours of the impressive 

community, beer tastings provided by Ernest & Scott Taproom, champagne tastings provided by Frank's Wine, live 

jazz music provided by The Craig Satchell Jazz & Swing Ensemble, and fresh brews and hors d'oeuvres in the lavish 

outdoor courtyard from Stitch House Brewery 

The Residences at Mid-town Park is where the energy of the city and the conveniences of downtown accessibility 

collide, steps away from nightlife, restaurants and shops, Offering studios, one and two-bedroom apartments with 

stainless-steel appliances, quartz counter tops and high-end finish details throughout, The Residences at Mid-town 

Park features unparalleled amenities the Delaware market has not yet seen including a demonstration kitchen, a 

bike share program, and a dog washing station . The Residences at Mid-town Park also offers residents exclusive 

clubhouse amenities, a fitness cente r. screening mom, and a private courtyard with a swimming pool, barbecue 

area, and outdoor fireplace. The Residences at Mid-town Park is not simply a community, it is an urban oasis_ 

The occasion signified the continued progress of the downtown revitalization movement as the Central Business 

District expands West of Market Street and attracts residents to be a part of the continued renaissance. In addition 

to The Residences at Mid-town Park, the $75 million development included the creation of Burton Place Passageway 

to connect Market Street to Orange Street, 571 spaces in the City's first subterranean parking garage at Mid-town 

Park Garage. and 72,757 square feet of retai l space 

Burton Place Passageway commemorates an important ruling in civil rights history. The new road between the two 

Mid-town Park apartment buildings, which gives access to the parking garage, is named after former Wilmington 

City Councilman William H. "Dutch" Burton. Mr. Burton was denied service at the onsite Eagle Coffee Shop in 1958 

and the case was taken all the way to the US. Supreme Court, which ruled in favor of Burton An exclusive 

dedication event celebrating the historical significance of Burton Place will be held in the near future, complete 

with the permanent installation of a commemorative plaque_ 

For apartment tours and leasing information visit resid encesatmidtownpark.co m or call (833) 256-0011 

About ResideBPG 

BPG Residential Services. LLC (ResideBPG) is the premier full service residential management and leasing company 

formed to compliment Buccini / Pollin's residential investment objectives_ The company currently operates a 

portfolio of 3 residential brands comprised of 8 apartment communities, 7,000 unfurnished apartments and 85 

corporate furnished apartments. From high rise luxury overlooking the Christina River, to urban walk-ups along 

Market Street.to LuxiaSuites, the premier corpora te furnished community in Northern Delaware. ResideBPG has an 

extensive variety of communities and an unyielding commitment to quality 

The Buccini/Pollin has also completed 373 "for sale" properties along the riverfront in Wilmington, and currently 

has 4 additional residentia l development projects on the boards, totaling an additional 1,160 units This includes 

both BPG and ResideBPG's debut into the Philadelphia residential market wi th the development of an apartment 

community at the site of the former The National restaurant supply company in the heart of Old City. 

For more information, please visit residebpg com. 

About The Buccini/Pollin Group 

• Back to News 
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The Buccini/Pollin Group 

The Buccini/Pollin 
Group 
CONTACT: Julia Mason 
(302) 691-2128 

City of Wilmington, DE 

CONTACT: John Rago 

(302) 420-7928 

(WPA" 
~--WILMINGTON 
~ PARKING 
-,..-• AUTHORITY 

Wilmington Parking 

Authority CONT.ACT: 

Stan Soja (302) 655-4442 

MEDIA ADVISORY: THE FORMAL DEDICATION OF BURTON PLACE & 

UNVEILING OF A STATE HISTORICAL MARKER 

WILMINGTON, DE- Wilmington-based developer, The Buccini/Pollin Group. Inc. along with The 

City of Wilmington, Wilmington Parking Authority and The State of Delaware are pleased to announce 

the formal dedication of Burton Place in honor of former Wilmington City Councilman and Civil Rights 

Activist William H. "Dutch" Burton and unveiling of a State Historical Marker in commemoration of the 

landmark decision in Burton v. Wilmington Parking Authority, a case that eventually led to the eradication of 

Delaware's accommodation laws. The ceremony will take place at 116 West 9th Street in front of The 

Residences at Mid-town Park at 1 PM. 

The event will include live music from The Adult Choir of the Episcopal Church of St. Andrew and Matthew 

provided by David Christopher, Music Director as well as speakers Mayor Michael Purzycki, State 

Representative Stephanie T. Bolden, Ret. Superior Court Judge Charles H. Toliver IV, Stephen M. Marz, CA. 

and Executive Vice President of The Buccini/Pollin Group, Michael Hare. 

Following the ceremony, a light reception will follow within The Residences at Mid-town Park. 

The event is open to the public and all are welcome. 

WHAT: The Formal Dedication of Burton Place and its impact, unveiling of a State Historical Marker in 

Commemoration of the Landmark decision in Burton v. Wilmington Parking Authority in Honor of William 

H. "Dutch" Burton. 

WHO: Mayor Michael S. Purzycki, State Representative Stephanie T. Bolden, Ret. Superior Court Judge 

Charles H. Toliver IV, Stan Soja, Executive Director of The Wilmington Parking Authority, Stephen M. 

Marz, CA.,Director of The Delaware Public Archives, Robert E. Buccini, Co-Founder of The Buccini/Pollin 

Group and Executive Vice President of The Buccini/Pollin Group, Michael Hare 

WHEN: Friday, October 19, 2018 1 PM 

WHERE: 116 West 9th Street Wilmington, DE 19801 
CAMERAS AND FILM CREWS ARE WELCOME 



The Buccini/Pollin Group 

The Buccini/Pollin 
Group 
CONTACT: Julia Mason 
(302) 691-2128 

City of Wilmington, DE 

CONTACT: John Rago 

(302) 420-7928 

rwPA" 
WILMINGTON 
PARKING 

~-• AUTHORITY 

Wilmington Parking 

Authority CONT.ACT: 

Stan Soja (302) 655-4442 

MEDIA ADVISORY: THE FORMAL DEDICATION OF BURTON PLACE & 
UNVEILING OF A STATE HISTORICAL MARKER 

WILMINGTON, DE- Wilmington-based developer, The Buccini/Pollin Group, Inc. along with The 

City of Wilmington, Wilmington Parking Authority and The State of Delaware are pleased to announce 

the formal dedication of Burton Place in honor of former Wilmington City Councilman and Civil Rights 

Activist William H. ''Dutch" Burton and unveiling of a State Historical Marker in commemoration of the 

landmark decision in Burton v. Wilmington Parking Authority, a case that eventually led to the eradication of 

Delaware's accommodation laws. The ceremony will take place at 116 West 9th Street in front of The 

Residences at Mid-town Park at 1 PM. 

The event will include live music from The Adult Choir of the Episcopal Church of St. Andrew and Matthew 

provided by David Christopher, Music Director as well as speakers Mayor Michael Purzycki, State 

Representative Stephanie T. Bolden, Ret. Superior Court Judge Charles H . Toliver IV, Stephen M. Marz, CA. 

and Executive Vice President of The Buccini/Pollin Group, Michael Hare. 

Following the ceremony, a light reception will follow within The Residences at Mid-town Park. 

The event is open to the public and all are welcome. 

WHAT: The Formal Dedication of Burton Place and its impact, unveiling of a State Historical Marker in 

Commemoration of the Landmark decision in Burton v. Wilmington Parking Authority in Honor of William 

H. "Dutch" Burton. 

WHO: Mayor Michael S. Purzycki, State Representative Stephanie T. Bolden, Ret. Superior Court Judge 

Charles H. Toliver IV, Stan Soja, Executive Director of The Wilmington Parking Authority, Stephen M. 

Marz, CA.,Director of The Delaware Public Archives, Robert E. Buccini, Co-Founder of The Buccini/Pollin 

Group and Executive Vice President of The Buccini/Pollin Group, Michael Hare 

WHEN: Friday, October 19, 2018 1 PM 

WHERE: 116 West 9th Street Wilmington, DE 19801 
CAMERAS AND FILM CREWS ARE WELCOME 



Parking Authority 
F. W. Miller 





IN 'lHE COUJll' OF CHANCERY OF THE STATE OF DELAWARE 

IN AND FOR NEW CAS'tLE OOUNTY 

WILLIAM H, BURr.ON, 

vs. 

* 
* Plaintiff, * 
* 
* 
* 
* T'riS WILMINGTON PAIKINO AUTHORITY, * 

a body corporate and politic of * 
the State o.t Delaware, and * 
EAGLE; OOFFEE SHOPPE, INC., a * 
corporation of the State of Delaware 

* Detendants, * 

CIVIL ACTION NO. 1029 

PLAINTIFF1S REPLY BRIEF 

LOUIS L. REDDING 
Attorney tor Plaintiff 
923 Market Street 
Wil.Jftingt on'• Delaware 



NATURE OF THE POOCEEDINGS 

STATEMENT OF THE FACTS 

QUESTIONS INVOLVED 

ARGUMENT 

TABLE OF CONTENTS 

.. 
I. THE LESSEE IS AN INSTRUMENTALITY OF PUBLIC 

OOVERNMENI' AND AS SUCH IS RESTR.ICT.!..D BY 
CONSTITUrIONAL POOHIBITIONS AGAINS'r AACIAL 
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NATURE OF THE PROCEEDINGS 

Plaintiff, a Negro, a citizen residing in Wilmington, Delaware, has 

sued Wilmington Parking Authority, which is an agency of the State of Dela­

ware, and Eagle Coffee Shoppe, Inc., a Delaware corporation, for a declar­

atory judgment that he and other Negroes have a constitutional right to 

racially non-discriminatory service in a restaurant leased by Eagle in the 

public parking facility of The Authority. Plaintiff seeks to enjoin dis­

crimin~tory refusal of service. Both defendants have filed answers which 

admit the lease, deny any control by lessor over lessee, and justify the 

refusal of service under a Delaware statute. On the grounds set forth in 

their anSl~ers, both d9fendsnts have moved for summary judgment. 

STA~MF:NT OF THE FACTS 

At this juncture in the case the pleadings show these facts as un­

disputed: The Authority is en agency of the State of Delaware. It was es­

tablished by the City of Wilmington, in pursuance of Title 22, Delaware 

Code, Chapter S, to erect and maintain a public structure for parking auto­

mobile~. ( Col'lq)laint and Answers, paragraph 2) More than $1,SQ0,,000 of ~he 

cost of acquisition of land for the structure erected by The Authority was 

"donated" by the City of Wilmington. The cost of construction was financed 

by proceeds of the sale of bonds of The Authority. (Affidavit of Authority 

chairman) Solely to assist in the expense of maintaining this goverrwental 

facility, the statute confers on The Authority the power to lease commer• 

cially portions of the first floor of the structure. Title 22, Delaware 
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Code, Section S04(a). (Complaint and Answers, paragraph 4) The Authority 

determined it feasible to operate this public facility only it, in addition 

to parking fees, there was income from commercial leasing of space in the 

facility. ( Complaint and Answers, paragraph 5; affidavit of Authority chair­

man) In April, 1957, The Authority leased to Eagle a portion of the facil­

ity to occupy as a restaurant and bar for a term of twenty years, with an 

option to renew for a further term of ten. years. Eagle agreed to pay rent 

of more than $28,000. per year and to use t~ premises in accordance with 

all applicable laws, federal, state or municipal. 

In August, 1958, plaintiff went to the restaurant and was refused 

service because of his raoe, color and ancestry. (Complaint, paragraph 7; 

amended answer of Eagle) 

The motions for sUJnmary judgment of both defendants assert that 

Eagle operates the restaurant 1n the public facility as a private bW!iness. 

The Authority's motion asserts also that Eagle is independent of control 

by The Aut hority, is not its instrumentality or agent, and that the Four­

teenth .Amendment of the t.hited States Constitution does not apply to this 

restaurant business. 

Like The Authority's motion, Eagle's also states that Eagle has the 

right to refuse service to plaintiff under Title 24, Delaware Code, Section 

1501, which is in the following language: 

"No keeper of an inn, tavern., hotel, or restaurant, 
~r other place of public entertainment or refreshment 
of travelers, guests, or customers shall be obliged, 
by law, to furnish entertainment or refreshment to 
persons whose reception or entertainment by him would 
be offensive to the major part of his customers, and 
would injure his business. 

11 As used in this section, 11 customers11 includes all 
who have occasion for entertainment or refreshment." 
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QUESTIONS INVOLVED 

I., IS A LESSEE, SUCH AS 1HE HESTAURANl' HERZ, 

OF SPACE IN A PUBLIC PAR<ING FACILITY, 

OWNED AND OPERATED BY A STATE AGENCY, AN 

INSTRUMI!llTALITY OF THE LESSOR AND, LIKE 

THE LESSOR, INHIBITED BY THE FOUR!'EEN'lli 

AMENDMENI' F:OOM RACIAL DISCRIMINATION? 

II. IS THE COMMON LAW Dtn'Y OF AN INNKEEPER TO 

SERVE ALL PERSONS PEACEABLY REQUESTING 

SER\TICE ABOOGATED BY A STATUTE WHICH EI­

THER PURFORI'S ro CONFER A RIGHT TO DIS• 

CRIMIN.ATE ON THE GROUND OF RACE OR IS SO 

VAGUE AND INDEFllUTE AS TO BE INCAPABLE 

OF APPUCATION? 



ARGUMENI' 

I 

THE LESSEE IS AN INSTRUMENTALITY OF PUBLIC 

GOVERlMmT AND AS SUCH IS RESTRICTED BY 

CONSTITUTIONAL PIVHIBITIONS AGAINST RACIAL 

DISCRIMINATION, AS IS THE LESSOR 

4 

The restricted view set forth in defEndants• briefs as to the scope 

of State action and the compass of the inhibition against racial discrimina­

tion imposed by the equal protection clause of the Fourteenth .Amendment is 

not shared in this reply brief ot the plaintiff. This lack or concurrence 

by plaintiff in defendants I view stems from an analysis of all the eases in 

this area. Among them are those which defendants cite in their brief which 

are adverse to defendants• position but which they seek to distinguish from 

the instant case. We r efer to Derrington v. Pl~, 240 F. 2d 922, (5th 

Cir., 1956) cert. denied 77 Sup. Ct. 680 (1957) and Muir v. Louisville Park 

The~trical Association, 347 U.S. 791, 74 S.ct. 783 (1954), and shall return 

to them later in this brief. 

That a State, in operating its facilities on a racially segregated 

basis, violates the constitutional guarantee or equal protection of the laws 

is now abundantly clear. Brown v. Board ot Education of Topeka, 347 U.S. 

483, 349 u.s. 294. The prohibition against racial discrimination applies to 

a political subdivision of a State, in either its governmental (Dawson v. 

Mayor and City Council, 220 F. 2d )86; atf1d. per curia.JI'\, 350 U.S. 877) !/ 

1. Prohibits racial discrimination at public beaches and bath houses main­
tained by the City of Baltimore and the State of Maryland. 
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or proprietary capacity. St. Petersburg v. Alsup, 2)8 F. 2d 830; cert. 

denied, 77 S.Ct. 6B0 (1957).Y State action may not only be through agencies 

exercising executive, legislative or judicial authority,1•looney v. Holohan, 

294 U.S. 103, 11), 55 S.ct. 340, 342; Shelley v. Kraemer, 334 u.s. \ but, 

as well; through all instrumentalities or individuals by which State pur­

poses are accomplished. Raymond v. Chic~go Union Traction Co., 207 U.S. 20, 

35-36, 28 s.ct. 1, 12. 

A. Lessee an Instrumentality of the Public Lessor 

That a lessee ot a public lessor, in situations corresponding closely 

to the instant ease, is the instrumentality of such lessor and enga6ed in 

state action, is the clear rationale of the decided cases. Nash v. Air Ter­

minal Services, Inc. 1 et al., 85 F. Supp. 545, u.s.D.ct., E.D., Va. (1949) 

is expository of the view. There the plaintiff, a Negro, planning to depart 

by plane from Washington National Airport, geographically situate in the 

State of Virginia, had sought 311d, because of her color, was refused service 

in restaurants operated at the airport by the defendant, Air Tenninal Ser­

vices, Inc., a concessionaire of the airport owner, the United States Govern­

ment. She sued the concessionaire and the airline for damages for the 

refusal. On a motion by the defendants to dismiss, the court held plaintiff 

had a cnuse of action for damag€s and declined to dismiss. 

ThJ contentions of the parties in the Nash case are identical with -
those here and these contentions, as well as the basis of the decision, will 

appear from excerpts from the opinion, here quoted: 

2. A holding si mil ar t o case in Fri . 1, rel at es t o municipal beach and swim• 
ming pool at St. Petersburg, Florida. 



11 • • • the plaintiff avers. • • that Air Terminal 
Services, Inc., has failed to provide its colored 
patrons eating accommodations substantially equal or 
equivalent to those offered to white patrons,* and 
that, therefore, in refusing to service the plain­
tiff in the dining room or coffee shop, Air Tenninal 
has deprived her solely because of her race or color, 
of the rights and privileges guaranteed her under 
the Fifth and Fourteenth Amendments •••• 

"The contention of Air Teminal is that it was not 
obligated in l aw to serve anyone, white or colored, 
and that it could without cause refuse service. Con­
sequently, it argues, that in declining to serve the 
plaintiff it has violated no .obligation to her. 

11 thdoubtedl.y the position of defendant is sound un­
der the decisional law of Virginia in respect to res­
taurants operated by private citizens on private prop­
erty •••• But we do not btlieve the same principle 
of law is applicable to this defendant's restaurants 
at the Washington National Airport. They are operated 
on public property in a building constructed with 
public funds and under a concession from the public 
govErrunent. In effect, the concessionaire here i s 
conducting t he facility in the pl ace and st ead of the 
Federal Govemment{H~ •••• We do not hold t hat Air 
Tenninal was an air carrier, or engaged in air trans­
portation; we do hold i t s restaurants are too cl ose, 
in ori in and ur ose to the functions of t he ublic 
overnment to allow t hem t o r e use service without a 

good cause . • awr ence v. Hancock, o.c.s.c. W.Va., 
76 F. Supp. 1004.rr---

6 

The court concluded that Air Terminal 11 did violate the plaintiff's 

constitutional rights." 

* The Nash case hAving been instituted in 1949, £ive years pr i or to t he i n­
validation of the separate but equal doctrine by Brown v. BoRr d of Educa­
~~ oi To1eka, 347 U.S. 483, supra, plaintiff asserted that r efusal of 
service in ringe~ her constitutional right to equal, if separate,service. 
With "separate but equal" in the limbo of discarded doctrines, the con­
t ention of plainti!f in the instant case is that defendant's refusal of 
service violated his right under the equal protection clause, as now con­
strued, to service undifferentiated because of color. 

(H All italics are supplied.) 
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The court, identified the private concessionaire with the 11 public 

govemment" owning the property on which the concession was operated, and 

declared that the concessionaire was operating in the govomment•s place 

and stead and was therefore inhibited by the same constitutional restric­

tions against racial discrimination that preclude the govemment from such 

discrimination. 

The private restaurant concessionaire in Nash was "too close, in -
origin and purpose, to the functions of the _public government" to be free of 

-the inhi:bitions placed by the constitution on government. In the instant 

case also, there is a close identity between private lessee and the public 

governmental lessor. Paragraphs 4 and S of the complaint and the admissions 

~n the corresponding paragraphs of the answers filed by both defendants re• 

veal this closeness to be such that the governmental facility can function 

only by virtue of its lessees. 'I'he power to lease portions of the first 

floor of the parking facilities admittedly is permitted to The Authority 

only if '!he Authority determines such leasing is desirable to assist in de­

fraying the expenses of The Authority. It is further admitted that the 

leasing here was detemined by The Authority to be necessary to make eco­

nomically feasible the operation of the 11 paridng facility as a self-sustain­

ing govemr.iental unit." (See also the affidavit of The Authority's chair­

man.) The United States Supreme Court, it is pertinent to note, in one cir­

cumstance , regarded private ownership as a mere technicality, and held that 

constitutional liberties will be protected even on privately owned property, 

if that property is being operated as a municipality. See Mar sh v. Alabama, 

326 U.S. 501 (1946). 
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Def end ants seek ( Joint Brier., p.. 7) to distinguish Derrington v. 

Plummer, 240 F .• 2d 922, cert .• denied 77 Sup.ct. 680. Defendants say the 

primary reason for the lease in the instant case is not to afford service 

for patrons of the parking facility but to furnish rental income to con­

struct and m~intain the facility. First, let it be noted that in the E2!::. 

rington case, while the court said the cafeteria was patronized principally 

by persons having business at the courthouse, it also observed: 11 It has al­

ways been open to the general public as an ~ating place." Moreover, there 

is nothing in the opinion to indicate whether the plaintiff whose right to 

racially nondiscrimirni.tory service in this cafeteria was vindicated was a 

person having business in the courthouse or one casually there as a member 

ot the general public solely to avail himself of service in the cafeteria. 

Clearly the opinion does not restrict the right to persons having official 

business at the courthouse. 

In any event, it seems a t enuous and strained distinction the de­

fendants essay, and one which begs the question. They admit that The Au­

thority is a public body and an agency of the State of Delaware. See para­

graph 2(a) of the complaint and corresponding paragraph in answer of each 

defendant. Do defendants contend that once rental income is paid into the 

treasur;r o~ this public governmental agency, the public funds can be used 

to maint ain a structure in which r acial discrimination can be enforced? 

Such e ccnt .. ntion is contrary to the l aw generally and t? all the cases we 

have re.f'.'er::-ed to above. Even the implication of Commonwe~.lt,h of Pennsyl­

vani~ v, Board of Directors of City Trusts, 350 U.S. 230, 77 s.ct. 1281 

(19$7), cited on p. 11 of defendants brief, is strongly to the contrary, al-
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though the property involved came into being as a privately establishEd 

trust, That ease held that public trustees, whose official position made 

them agents of the State of Pennsylvania, could not administer in a racially 

discriminatory manner even a trust created by an individual out of his own 

private fortune, A fortiori, it would seem, funds origineting as public 

f'unds-in this instance rent paid The Authority on this public struc­

ture-could not be administered in such a menner. 

Since defendants' reference to this ,last-cited case (conunonly known 

as the "Girard College Case") fails to disclose its full import, a summary, 

explaining the state action point decided, seems appropriate, By his will, 

Stephen Girard, in 1631, created ,q trust for the education of "white male 

orphans," The trust was ;_idministered by the Board of City Trusts, comprised 

of elected officials of the City of Philadelphia and appointees of the 

County Court of Common Pleas. The Supreme Court or Pennsylvania held the 

trust, so created, a priftte one and the action of the Board of City Trusts 

in administering it not "state action," That court therefore sustained a 

lower court which upheld the denial of admittance of Negro boys to the col­

lege established by this testamentary trust. Reversing the Permsylvania 

Supreme Court, the United States Supreme Court decided that administration 

by the Board of City Trusts was state action and that it was unconstitu­

tional discrimination by the State tort.he trustees to exclude Negroes from. 

the benefits or the trust. 

In their treatment of the Derrington case, defendants (at p. 7 of 

their Joint Brie£) seek to derive some comfort from the fact that, as they 

say, 11 the Court concedes" that in cert&in circumstances the county could 

------ --
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uke a lease with a pri•ate person unatfeeted by the Fourteenth Amendment~ 

ait this dictum the eourt limits to II surplus" propert.t, not needed by the 

goTernmental entity. that is not the situation here where defendants con~ 

cede that the leasihg with the income derived therefrom is needed to enable 

the governmental agency to maintain this particular public facility. 

Often c~• have held, as in~ and DerrlngtonJ that ownership 

by a iessor city or state sufficiently identifies the lessor with the lessee 

to require judicial reettaint of racial discrimination on the leased prop~ 

erty. Examples or ·~uch decisions are the cases cited belo~~ 

In Culver T, Cit y ot Warren, 84 Ohio App. 373, )87, 83 N.E. 2d 82, 

88-89; the court quoted !ro~ the syllabus of another state court, decision 

in Kern v, City Commissioners, 151 Kan. 565, 106 P, 2d 1091 

11 • i ~ the fact that the city has leased the pool 
to one who is operating it does not relieve the ~it7 
otficials from the obligat ion to cause the pool to 
be operated so that the~e will be no discrimination 
against lllember~ ot. ~e co:J_ored race~',' .. 

Lawrence v. Hancock, 76 F, Supp~ 1004, 1009 (S.D. W.V~.; 1946): 

11 It is not conceivable that a city can provide the 
ways ' and means for a pri~ate individual or corpora­
tion to .discriminate against it4f Q'"1 citizens. ~ving 
set up the swimming pool by the authority of the Leg~ 
isl ature, .the City, if the pool is .operated, must .op. 
erate it iteelt, or, it leased, must eee that it is 
operated without aJ'.lY such discri~nation." 

We turn now to the defendants• et.fort to distinguil!h Muir v I Louie­

ville Parle Theat r i cal AasoeiPt ion, )47 U.S~ 971, 74 S~Ct, 78), ($~24•1954) 

which th~y cite but say sheds "little light hete ,." lhtort\D'latel7, defen .. 

daats' eftort results only 1n the sort of obfuscation which can stem onl.7 

from a failure to eompreh~d the ease they cite,. 
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That case began in the Federal courts as Sweeney et al. v. City of 

Louisville et al1, 102 F, Supp. 525, It had, as appears from the report, a 

prior history in courts of the State of Kentucky. Ohe plaihtift, Sweehey; 

complained of exclusion, becatlse of coior, from golf courses in public parks 

of ttte City of Louisville. Another, Carroll, complained of deprivation for 

the same r eason from fishing. The third plaintiff, Muir, sought to restrain 

his exclusion, because of color, from aqmittance to the Amphitheatre owned 

and maintained by the City of Louisville i~ one of it~ public parks. The 

City had leased this structure to a corporation, Louisville Park Theatrical 

Associati on, for a term of five years for staging dramatic, operatic and 

athletic entertainment. The contract of lease gave the Association the 

right to charge r easonable admission fees and to sell food and refreshments. 

1he Federal District Court, as to golf and fishing, in its decision 

in 102 F. Supp. 525, held that 11 it was the dutY'' of the Director of Parks 

11 to provide substantially equal facilities" for Negro golfers and fishers, 

and so ordered. That decision on 9-14-51 preceded Brown v. Board of Educa­

tion of Topeka by nearly three years and, expectedly, the District Court 

decided it under the separate but equal doctrine. As to Muir, in the same 

decision, by some contortion of that doctrine, the District Court held that 

there had been no discrimination because it was not alleged or proven that 

the plaintiff Muir or any organization to which he belonged ever sought 11 to 

secure possession of the Amphitheatre for the purpose of providing enter­

tainment." Muir appealed, and under the title Muir v. Louisville Park 

Theatrical Association, 202 F. 2d 275, the Court of Appeals for the Sixth 

Circuit decided the following: 



11 That the Louisville Park Theatrical Association, 
a privately operated enterprise which leased from 
the City of Louisville an amphitheatre in Iroquois 
Park; where the city did not participate either 
directly or µidirectly in the operation of the pri­
vate enterprise, was guilty of no unlawful diserim­
inAtion; in violation of the Fourteenth Amendment, 
in refusing admission to colored persons to its 
operatic perfonnandes during the summertime•'' 

12 

This opinion, of course, brings into sharp focus the analogy of the 

1-Nir case with the instant case. Muir petitioned the United States Supreme 

Court for a writ of certiorari. It was grmited; and on May 24, 1954, exactly 

one week aft€r the Supreme Court's decision in Brown v. Board of Education 

of Topeka, the Court rendered a brief per curiam opinion: 

11 The judgments are vacated and the cases are re­
manded for consideration in the light of the Seg­
r egation Cases decided May 17, 1954, Brown V. Board 
of Educat ion, ant e , p. 483, and conditions t hat now 
prevail. 

We suggest th~t the discussion here contained shows why the plain­

tiff, contrariwise to the view in defendants' joint brief, urges that the 

~ case is apposite to the instant case and furnishes a guide for its de­

cision. 

B. The Public Lessor May Not Relinquish Control So As 
To Enable Lessee To Discriminate 

The defendants in answers, motions and in both the joint and single 

briefs have referred to an alleged lack of control by the lessor over the 

lessee. Plaintiff's view as to control differs materially. We believe the 

cases indicate that an agency of public government, in a situation such as 

the instant one, may not relinquish control over the public facility to the 
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extent of being unable to prevent rAcial discrimination. We advert again 

to c~ses cited above, e,.g., epee1tically, the excerpts of opinions quoted 

from Culver v. City of Warren, supra, p. 10, and Lawrence v. Hancock, supra, 

p. 10, holding that the governmental agency may not, in leasing the public 

facility, relieve itself of the obligation to cause the public property to 

be operated without discrimination. 

In this connection, attention is. invited to that section of the af;. 

fidavit of Earl C~ Jackson, filed by plain~iff, pointing to endeavor of a 

voluntary citizens• organization; prior to the execution of the lease here 

in question, to assure non-discriminatory operatioh of this eating place. 

While not involving discrimination of a racial character, a 1944 

Illinois decision delineates the constitutional limitations on cities in 

leasing publicly-owned property. An agency of the City of Chicago, the 

Chicago Park District, leased public property for trap shooting to a private 

corporation. The latter improved the property extensively and set up reg­

ulations which discriminated between members and non-members in fees and in 

use of the facilities. The Illinois court invalidated the lease, adopting 

in its opinion language of an earlier Illinois case, which stated: 

11 It cannot be questioned that a lease of public 
premises to private individuals for private pur­
poses is the exercise of a control over such prem­
ises by the city inconsistent with their use as 
public property." Lincoln Park Tra~s v. Chica! o 
Park District, 323~ App. 107,5 N.E. 2d 7J. 

The statute, 22 Del.C. c.5, authorizes leasing by The Authority of 

portions of its facility. However, the legislature could not confer on 

this agency any right, when leasing public property, to divest itself of con­

trol to the extent that it would be powerless to preclude the lessee from 
' 
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est~blishing conditions rel~tive to use of the property inconsistent with 

use as public property or other conditions which the legislature itself is 

constitutionPlly prohibitert from establishing. 

The foregoing argument expounds plaintiff's view of the law that 

identifica.tion between lessor ;md lessee is such that the latter, like the 

f onner, is constitutionally precluded from racial discrimination on the 

public property. If this view should prevail rtS the correct exposition of 
. , 

the law, the argument advanced under Point II of defendants' Joint Brief 

could not impinge itself upon this situQtion. Irrespective of that and 

not merely ~s an abstract argument , plaintiff challenges the validity of 

defendants' Point II . 
II 

A DELAWARE INNKEEPER IS NOT RELIFVED OF HIS COMMON 

LAW OBLIGATION TO SERVE ALL PATRJNS BY A STATUTE 

WHICH EITHER PURPORTS 'ID CONFER A RIGHT TO DISCRIM­

INATE ON THE GROUND OF RACE OR IS SO Vt.GUE AND 

INDEFINITE AS TO BE INOPER.\TIVE 

At the outset, we rGm~ r k t~at the common l rtw rel~ting to innkeepers 

is antipodal to the decleration in the very first sentence under defend~nts 1 

Point II that the innkeeper at common l aw h<1.d the "right to r€fuse s€rvice 

to anyone for wh~tsoevcr reason." The common law is: 11 A public house of 

entertainment for all who chaos€ t o visit it, is the true definition of an 

inn." See !:falling v. Potter, 35 Conn. 183, a s illustrative of the common 

l:iw. See ~lso Atwc1ter v. S::iwyer, 76 Ne , 539, 49 Am. rlep. 634. 

The "publican," or innkeeper, at common law, was the keeper 
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of a public house who was obliged to serve all who came peaceably as pa­

trons. Correlatively, all members of the public had a right to service, or 

entertainment, at an innl St ~t e v. Whitby, 5 Har, 494, 495, (1854) states 

the law: 

"All persons have the right to go to an inn, as 
guests •••• Coming as a guest he has a right to 
remain there so long as he behaves himself peace­
ably and properly, he paying for the entertain­
ment,.11 

Not only was the view just stated tho law in Delaware prior to 1875 

when the statute upon which defendants rely, now known as Tit. 24, Del. Code, 
was enacted, 

Sec. 1501,/but t hat it continues to be the law is demonstrated by LeFevre v. 

Cros~, J Boyce 379, 84 A. 128 (1912) and Vansant v. Kowalewski, 5 Boyce 92, 

90A. 421 (1914). Both of these cases set forth somewhat more elaborately 

the rule declared in State v. Whitby, supra. In the _!,eFevre case, Judge 

Woolley said: 

11 A licensed inn or tavern is a publi~ place to 
which the publi~ has a right to go, and going has 
a right to remain as l ong as is consistent with 
the lawful purposes with which the right is em­
ployed. 

" . Being present by invitation or permission 
extended to the public by reason of the character of 
the place for which a license is granted, a person 
must have done something or threatened to do some­
thing by which the invitation or pennission is with­
drawn. • • 11 

Plaintiff's position as to 24 Del. Code 1501 is two-pronged. First, 

~f the statute, as defendants seem to imply without specifically stating, be 

regarded ~s giving carte blanche authorization to the keeper of an inn or 

other place of public entertainment mentioned in the section to make dis­

criminatory regulations based on race or color alone, this would not be pri-
., 
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vate action, immune from the Fourteenth Amendment, but discriminatory state 

action which is barred by that .Amendment. See Mangum, Legal Status pf the 

Negro, p. 31. In other words; the discriminatory exclusion by the innkeeper 

emanates not from his p~ivate action but under the aegis and sanction of 

discriminatory legislative action. That such state action is constitution­

ally prohibited is elernehtaey. Cf. $q~i1~y v, Kraem~r, 334 U.S. 1, 

Secondly, the statute, being in derogation of the co1TD11on right and 

the common law must be strictly construed •. , See Pound, 11 Common Law and Leg­

islation" 21 Harvard L. R. 383, 401. 

Since it is vague, indefinite and uncertain it cannot be given any 

effect. C!'awford, The Construction of Statutes, Sec. 198: 

11 If the statute cannot be given an intelligible 
meaning, because of the uncertainty, indefinite­
ne~s and vagueness of its tenns, it will be wholly 
inoperati vc. 11 

The statute gives no guidance as to when the off6nsivF.ness of a prospective 

patron "to the major part of his finnkeeper I if custom£1 rs11 is to be ascer­

tained. Is the as~e1tainment to be made by a po]l of the customers at the 

time any suspect, would-be patron appears? Is the asr-ertainment to be made 

by a general poll of, in the language of the statute, 11 all who have occasion 

for entertainment or ref~shment, 11 irrespective of whether that occasion was 

prior to the appearance of the suspect, would-be patron or whether the occa­

sion for entertainment or refreshment will be at some expected, hoped-for or 

indefinite future time when the suspect is not presenting himself at the inn 

t.or ~erdce? Such an analysiS,, w~ iulil!\i.t, demonstfates the sort •f gue.s.sint 

g~e -that must be .res0rted tQ in ,ap e-ttort t0 determin~· what, if anyttiiJ)~,-

this statute means. In such employment a court will not engage. See Her--~ -
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nandez v. Frohmiller, 62 Ariz. 242, 250 P. 2d. 854, at 859. 

The answers filed by the defendant do not allege that Eagle has made 

any ascertai nment of its customers at any time, including the day and time 

plaintiff was r efused service, that plaintiff's presence was "offensive to 

the major part" of Eagle's customers. Nor do the answers allege that plain­

tiff was thus offensive. Therefore, defendants fail to bring themselves 

within the purview of the statute. 

In their Joint Brief, defend~nts s~em to recognize that an issue 

of fact is raised on the question of offensiveness. They perhaps recog­

nize also that summary judgment cannot be granted if there is a material 

issue of fact. 

Apparently, in an effort to avoid this issue and, perhaps, also to 

rise above the fog of tmcertainty created by the language of the statute, 

defendants implore the Court to "take judicial notice whether a member of a 

class of persons is offensive to a 1J11a jor part' of Eagle's customers." 

Since Eagle nowhe::-e st..q•:•,es who its customers are., or t!'lat t.hey are day-in­

and-day-out the sc=.r.:e pe r s0ns or that they have identical susceptibility to 

finding the plain .... if.f offensive, plaintiff might appropriately ask, "What 

customers ?11 

If by this entr. ,ic.t.Y to the Court to ''take judi c5.al notice II def en­

dants seek to have the r.our t declare it a notorious fact that Negroes, as a 

class, are offensive t o other people in Wilmington, Delaware, and northern 

New Castle County, Delaware, we respectfully suggest that the Court can not 

properly indulge in such fanciful speculation. In this connection, we call 

attention to the affidavits of Earl c. Jackson and Robert w. Andrews with 
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the exhibit attached to each, specifying public eating places in Wilmington, 

Delaware, and northern New Castle County, Delaware, which follow a policy of 

serving all patrons without distinction on the grounds of race or color. 

Thus plaintiff urges th~t 24 Del. Code 1501 cannot support the re­

fusal he complains of because of one or both of the following: (a) the 

statute is unconstitutional as discriminatory state action based on raee 

or color; (b) it is so vague and uncertain as to be incapable of intelligible 

application. Even if the statute could be_ ,legally sustained~and plaintiff 

wges it cannot be---defendant Eagle has made no ascertainment, nor does it 

allege it has made any such ascertainment, as would entitle it to invoke the 

statute. On all of these grounds, the common law right recognized in the 

Whitby, Lefevre and Vansant cases to exist in Delaware obligated Eagle to 

serve the plaintiff. 

CONCLUSION 

For the foregoing reasons, we urge the Court to deny the motion for 

swnm.ary judgment. .;n1.d to render judgment for the plaintiff as prayed in his 

complaint. 

SL. RE DI 
Attorney for Plaintiff 
923 Market Street 
Wilmington, Delaware 
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NATURE OF THE POOCEEDINGS 

Plaintiff, a Negro, a citizen r esiding in Wilmington, Delaware, has 

sued Wilmington Parking Authority, which is an agency of the State of Dela­

ware, and Eagle Coffee Shoppe, Inc., a Delaware corporation, for a declar­

atory judgment that he and other Negroes have a constitutional right to 

racially non-discriminatory service in a restaurant leased by Eagle in the 

public parking facility of The Authority. Plaintiff seeks to enjoin dis­

criminat ory refusal of service. Both defendants have filed answers which 

admit the lease, deny any control by lessor over lessee, and justify the 

refusal of service under a Delaware statute. On the grounds set forth in 

their answers, bot.h d9fend:mts have moved for summary judgment. 

STA':'F.MF.NT OF THE FACTS 

At this junct11re in the r. ase the pleadings show these facts as un­

disputed: The Authority is w agency of the State of Delaware. It was es­

tablished by the City of Wilmington, in pursuance of Title 22, Delaware 

Code, Chapter 5, to erect and maintain a public structure for parking auto­

mobiles~ (Complaint and Answern, paragraph 2) More than $1,800,000 oft.he 

cost of acquisition of land for the structure erected by The Authority was 

"donated" by the City of Wilmington. The cost of construction was financed 

by proceeds of the sale of bonds ot The Authority. (Affidavit of Authority 

chairman) Solely to assist in the expense of maintaining this governmental 

facility, the statute confers on The Authority the power to lease coJ11T1er• 

cially portions of the first floor of the structure. Title 22, Delaware 
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Code, Section 504(a). (Complaint and Answers, paragraph 4) The Authority 

determined it feasible to operate this public facility only if, in addition 

to parking fees, there was income from commercial leasing of space in the 

facility. (Complaint and Answers, paragraph 5; affidavit of Authority chair­

man) In April, 1957, The Authority leased to Eagle a portion of the facil­

ity to occupy as a restaurant and bar for a term of twenty years, with an 

option to renew for a turther tem of ten. years. Eagle agreed to pay rent 

of more than $28,000. per year and to use th~ premises in accordance with 

all applicable laws, federal, state or municipal. 

In August, 1958, plaintiff went to the restaurant and was refused 

service because of his race, color and ancestry. (Complaint, paragraph 7; 

amended answer of Eagle) 

The motions for summary judgment of both defendants assert that 

Eagle operates the restaurant in the public facility as a private business. 

The Authority's motion asserts also that Eagle is independent of control 

by The Authority, is not its instrumentality or agent, and that the Four­

teenth .Amendment of the thited States Constitution does not apply to this 

restaurant business. 

Like The Authority1s moti on, Eagle's also states that Eagle has the 

right to r efuse service to plaintiff under Title 24, Delaware Code, Section 

1$01, which is in the following language: 

"No keeper of an inn, tavern, hotel, or restaurant, 
or other place of public entertainment or refreshment 
of travelers, guests, or customers shall be obliged, 
by law, to fumish entertainment or refreshment to 
persons whose reception or entertainment by him would 
be offensive to the major part of his customers, and 
would injure his business. 

"As used in this section, "customers" includes all 
who have occasion for ent€rtainment or refreshment." 



QUESTIONS INVOLVED 

I11 IS A u:sm, SUCH AS m · RESTAURANT HERB, 

OF SPACE IN A PUBLIC PAmtING FACILITY, 

OWNED AND OPERATED BY A STATE AC!NCY, AN 

INSTRUM!NTALITI OF Tl£ LESSOR AND, LIKE 

THE LESSOR, INHIBITED Bt THE FOURl'EEN'l'H 

AMENDMENr FIDM RACIAL DISCRIMINATION? 

II. IS THE COMMON LAW DUTY OF AN INNKEIPE~ TO 

SERVE ALL PERSONS PEACEABLY HEQUE,STING 

SERVICE ABH:>GATED BY A STATUTE WHICH EI• 

THER PURPORTS TO CONFER A RIClHT TO DIS• 

CRIMINATE ON THE OROUNJ) OF RACE OR ~S SO 

VAOUE AND INDEFINITE AS TO BE INCAPAB.IE 

OF APPLICATION? 



ARGUMENI' 

I 

THE LESSEE IS AN INSTRUMENTALITY OF PUBLIC 

GOVERlMENT AND AS SUCH IS RESTRICTED BY 

CONSTITUTIONAL POOHIBITIONS AGAINST RACIAL 

DISCFUMINATION, AS IS THE LESSOR 

4 

The restricted view set forth in defendants' briefs as to the scope 

ot State action and the compass of the inhibition against racial discrimina­

tion imposed by the equal protection clause of the Fourteenth Amendment is 

not shared in this reply brief o! the plaintiff. This lack of concurrence 

by plaintitt in defendants• view stems from an analysis of all the cases in 

this area. Among them are those which defendants cite in their brief which 

are adverse to defendants• position but which they seek to distinguish from 

the instant case. We refer to Derrington v. Pl~, 240 F. 2d 922, (5th 

Cir., 19$6) cert. denied 77 Sup.Ct. 680 (1957) and Muir v. Louisville Park 

Theatrical Associat ion, 347 U.S. 791, 74 s.ct. 783 (1954), and shall return 

to them later in this brief. 

That a State, in operating its facilities on a racially segregated 

basis, vi~lates the constitutional guarantee of equal protection of the laws 

is now abundantly clear. Brown v. Board of Education of Topeka, 347 U.S. 

483, 349 U.S. 294. The prohibition against racial discrimination applies to 

a political subdiVision of a State, in either its governmental (Dawson v. 

}Iayor and City Council, 220 F. 2d J86; atf1d. per curiam, 350 U.S. 877) Y 

1. Prohibi ts racial di scrimination at public beaches and bath houses main­
tained by the City of Baltimore and the State of Maryland. 
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or proprietary capacity. St. Petersburg v. Alsup, 2)8 F. 2d 830; cert. 

denied, 77 S.Ct. 680 (1957).Y State action may not only be through agencies 

exercising executive, legislative or judicial authori.ty,clooney v. Holohan, 

294 U.S. 103, 113, 55 s.et. 340, 342; Shelley v. Kraemer, 334 U.S. l, but, 

as well, throu~ all instrumentalities or indiViduals by which State pur­

poses are accomplished. Raymond v. ChicAgo Union Traction Co ., 207 U.S. 20, 

35.36, 28 s.ct. 1, 12. 

A. Lessee an Instrumentality of the Public Lessor 

That~ lessee of a public lessor, in situations corresponding closely 

to the instant case, is the instrumenta.li ty of such lessor and enga6ed in 

state action, is the clear rationale of the decided cases. Nash v. Air Ter. 

minal Services,~, et al., 85 F. Supp. 545, u.s.n.ct., E.D., Va. (1949) 

is expository of the view. There the plaintiff, a Negro, planning to depart 

by plane from Washington National Airport, geographically situate in the 

State of Virginia, had sought and, because of her color, was refused service 

in restaurants operated at the airport by the defendant, Air Teminal Ser­

vices, Inc., a concessionaire of the airport ownor, the United States Govern­

ment. She sued the concessionaire and the airline for damag6s for the 

refueal. On a motion by the defendants to dismiss, the court held plaintiff 

had a cnuse of action for damages and declined to dismise. 

Th~ contentions of the parties in the~ case are identical with 

those here and these contentions, as well as the basis of the decision, will 

appear from excerpts from the opinion, here quoted: 

2. A holding similar t o case in Fri. 1, r elates to munici pal beach and swim• 
ming pool at St. Petersburg, Florida. 



11 •• the plaintiff avers ••• that Air Tenninal 
Services, Inc., has failed to provide its colored 
patrons eating accommodations substantially equal or 
equivalent to those offered to white patrons,* and 
that, therefore, in refusing to service the plain• 
tiff in the dining room or coffee shop, Air Tenninal 
has deprived her solely because of her race or color, 
of the rights and privileges guaranteed her under 
the Fifth and Fourteenth Amendments •••• 

"The contention of Air Terminal is that it was not 
obligated in law to serve anyone, white or colored, 
and that it could without cause refuse service, Con­
sequently, it argues, that in declining to serve the 
plaintiff it has violated no .obligation to her. 

11 lhdoubtedly the position of defendant is sound un­
der the decisional law of Virginia in respect to res­
taurants operated by private citizens on private prop­
erty, ••• But we do not b~lieve the same principle 
of law is applicable to this defendant's restaurants 
at the Washington National Airport. They are operated 
on public property in a building constructed with 
public funds and under a concession from the public 
government. In effect 2 the concessionaire here is 
conducting the facility in the place and stead of the 
Federal Govemment~Hl-, ••• We do not hold that Air 
Terminal was an air carrier, or engaged in air trans­
portation; we do hold its restaurants are too close, 
in origin Aild purpose, to the functions of the public 
overnment t o allow them to refuse service without a 

good cause . • awrence v. Hancock, D.c.s.c. W.Va., 
76 F. Supp. 1004.r--

6 

The court concluded that Air Terminal 11 did violate the plaintiff's 

constitutional rights." 

* The Nash case h~ving been instituted in 1949, five years prior to the in­
validation of the separate but equal doctrine by Brown v. Board of Educa­
~~ of To1eka, 347 U.S. 483, supra, plaintiff asserted that refusal of 
service in ringed her constitutional right to equal, if separate,service. 
With II separate but eq_ual" in the limbo of discarded doctrines, the con­
tention of plaintiff in the instant case is that defendant's refusal of 
service violated his right under the equal protection clause, as now con­
strued, to service undifferentiated because o! color. 

(-11-!f- All italic!! are supplied.) 



1 

The court identified the private concessionaire with the 11 publlc 

gove.mment" owning the property on which the concession was operated, and 

declared that the concessionaire was operating in the govenunent 1 s place 

and stead and was therefore inhibited by the same constitutional restric­

tions against racial discrimination that preclude the government from such 

discrimination. 

The private restaurant concessionaire in Nash was "too close, in -
origin and purpose, to the fmctions of the public government" to be free of 

-the inhibitions placed by the constitution on government. In the instant 

case also, there is a close identity between private lessee and the public 

govenunental lessor. Paragraphs 4 and 5 of the complaint and the admissions 

~n the corresponding paragraphs of the answers filed by both defendants re­

veal this closeness to be such that the governmental facility can function 

only by virtue of its lessees. 'l'he power to l ease portions of the first 

floor of the parkµig facilities admittedly is pennitted to The Authority 

only if '!he Authority detennines such leasing is desirable to assist in de­

fraying the expenses of The Authority. It is further admitted that the 

leasing here was detennined by The Authority to be necessary to make eco­

nomically feasible the operation of the "parking facility as a self-sustain­

ing govemr.tental unit." ( See also the affidavit of The Authority• s chair­

man.) 'The United States Supreme Court, it is pertinent to note, in one cir­

cumstancE , r egarded private ownership as a mere technicality, and held that 

constitutional liberties will be protected even on privately owned property, 

if that property is being operated as a mmicipality. See Marsh v. Alabama, 

.326 u.s. 501 ( 1946). 
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Defendants seek ( Joint .Br.ief., p.. 7) to distinguish Derrington v. 

Plumer, 240 F. 2d 922, cert .• denied 77 Sup.Ct. 680. Defendants say the 

primary reason for the lease in the instant case is not to afford service 

for patrons of the parking facility but to furnish rental income to con­

struct and mAintain the facility. First, let it be noted that in the~ 

rington case, while the court said the cafeteria was patronized principally 

by persons having business at the courthouse, it also observed: 11 It has al­

ways been open to the general public as an S?ating place." Moreover, there 

is nothing in the opinion to indicate whether the plaintiff whose right to 

racially nondiscriminP..tory service in this cafeteria was vindicated was a 

person having business in the courthouse or one casually there as a member 

or the general public solely to avail himself of service in the cafeteria. 

Clearly the opinion does not restrict the right to persons having official 

business at the courthouse. 

In any event, it seems a tenuous and strained distinction the de­

fendants essay, and one which begs the question. They admit that The Au­

thority is a public body and an agency of the State of Delaware. See para­

graph 2(a) of the complaint and corresponding paragraph in answer of each 

defendant. Do defendants contend that once rental income is paid into the 

treasur;;r o~ this public governmental agency, the public funds can be used 

to mainta.in a structure in which racial discrimination can be enforced? 

Such a cc:it rntion is contrary to the law generally and t-, all the cases we 

have re.i:er~ed to .above, Even the implication of Comrnonweci.lth of Pennsxl• 

~ v. Boa.rd of Directors of City Trusts, 350 U.S. 230, 77 s.ct. 1281 

(1957), cited on p. 11 of defendants brief, is strongly to the contrary, al-
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though the property involv~d came into being as a privately established 

trust. That ease held that public trustees, whose official position made 

them agents of the State of Pennsylvania, could not administer in a racially 

discriminatory manner even a trust created by an individual out of his own 

private fortune. A fortiori, it would seem, tunds origin2ting as public 

funde-in this instance rent paid The Authority on this public struc­

ture-could not be administered in such a manner. 

Since defendants' reference to this_iast-cited case (commonly known 

as the "Girard College Case") fails to disclose its full import, a summary, 

explaining the state action point decided, seems appropriate. By his will, 

Stephen Gir~rd, in 1831, created A trust for the education of "white male 

orphans." The trust was administer€d by the Board of City Trusts, comprised 

of elected officials of the City of Philadelphia and appointees of the 

County Court of Common Pleas. The Supreme Court of Pennsylvania held the 

trust, so created, a printe one and the action of the Board of City Trusts 

in administering it not "state action.11 That court therefore sustained a 

lower court which upheld the denial of admittance of Negro boys to the col­

lege established by this testamentary trust, Reversing the Pennsylvania 

Supreme Court, the United States Supreme Court decided that administration 

by the Board of City Trusts was state action and thnt it was unconstitu­

tional discrimination by the State tor the trustees to exclude Negroes from 

the benefite of the trust. 

In their treatment of the Derrington case, defendante (at p. 7 of 

their Joint Brief) seek to derive some comfort from the fact that, as they 

say, 11 the Court concedes" that in cert&in circU111stances the county could 
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t11ake a lease with a printe person unaffected by the Fourteenth Amendment. 
, ' 

&t this dictum the e~ limits to "surplus" propertf1 not needed by the 

goYerrunental entity. That is not the situation nere where defendants con~ 

cede that the leasihg with the income derived therefl"Om is needed to enable 

the governmental agency to maintain this particular public facility. 

Otten co~e have held, as in~ and Derrington, that ownership 

by a lessor city o~ state sufficiently identifies the lessor with the lessee 

to require judicial re8ttaint of racial d!serim:ination on the leased prop~ 

erty. Examples or :_such decisions are the cases cited beloV~ 

In Cul ver•• City of Warren, 84 Ohio App. 37), )87, 8J NeE. 2d 82, 

88-89j the court quoted from the syllabus of another state court decision 

in Kem v~ City Commissioners, lSl Kan. S6S, 100 P. 2d 1091 

11 • • ~ the fact that the cit y has leased the pool 
to one who is operating ii does not relieve the ~it7 
officials from the obligation to cause the pQol to 
be operated so that there will be no discrimination 
against J11ember:, ot. the col9red race_.1,1 • . 

Lawrenc! v. Hancock, 7-6 F, Supp. 1004, lO~ (S.D. ~.y~.; 1948) : 

11 It is not c.onceivabl1;i that a city c~ provide the 
ways and means f or a 'priTate individuai or corpora. 
tion to .discriminate against i~ own c.itizens. Having 
set up the swimming pool by the authority of the Leg­
islature, .the 9ity, if the pool is .operated, must .op. 
erate it itselt, or, it leased, must eee that it is 
operated without any sucb discri!Jdnation.11 

We turn now to the defendants' et.tor t to dis1,inguish Muir v t Louie­

'Pille Park Theatrioal
1
Assoeiation. 347 u.s, 971, 74 .S~Ct, 78), ($~24•1954) 

whi~h th~y cite but say sheds "little light here•" thtortunately, defen. 

daftts• effort results only in the sort or obfuscation whi ch can stem onl.7 

i'rom a failure to comprehend the ease the:, cite,·. 
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That case began in the Federal courts as Sweeney et al. v. City of 

Louisville et ali, i02 F, Supp. 525, It had, as appears from the report, a 

prior history in courts ot the State ot Kentucky~ Ohe plaihtitr, Sweehey, 

complained of exclusion, because of coio~, from golf courses in public parks 

of the City of Louisville. Another, Carroll, complained of deprivation for 

the same reason from fishing. The third plaintiff, Muir, sought to restrain 

his exclusion, because of color, from a~mittance to the Amphitheatre owned 

and maintained by the City of Louisville ip one of its public parks. The 

City had le8sed this structure to a corporation, Louisville Park Theatrical 

Association, for a term of five years for staging dramatic, operatic and 

athletic entertainment. The contract of lease gave the Association the 

right to charge reasonable admission fees and to sell food and refreshments. 

'!be Federal District Court, as to golf and fishing, in its decision 

in 102 F. Supp. 525, held that "it was the dutyt1 of the Director of Parks 

11 to provide substantially equal facilities" for Negro golfers and fishers, 

and so ordered. That decision on 9-14-51 preceded Brown v. Board of Educa­

tion of Topeka by nearly three years and, expectedly, the District Court 

decided it under the separate but equal doctrine. As to Muir, in the same 

decision, by some contortion of that doctrine, the District Court held that 

there had been no discrimination because it was not alleged or proven that 

the plaintiff Muir or any organization to which he belonged ever sought 11 to 

secure possession of the Amphitheatre for the purpose of providing enter• 

tainment. 11 Muir appMled, and under the title Muir v. Louisville Park 

Theatrical Association, 202 F. 2d 275, the Court of Appeals for the Sixth 

Circuit decided the following: 



"That the Louisville Park Theatrical Association, 
a privately operated enterprise which leased from 
the City of Louisville an amphitheatre in Iroquois 
Pa.rk; where the city did not participate either 
directly or ~ndirectly in the operation of the pri­
vate enterprise, was guilty of no unlawful discrim­
ination; in violation of the Fourteenth Amendment, 
in refusing admission to colored persons to its 
opera.tic perf onnanc!e s during the summertime• ,1 

12 

This opinion, of co'llrse, brings into sharp focus the analogy of the 

11qi~ case with the instant case. Muir petitioned the United States Supreme 

Court for a writ of certiorari. It was gr.anted; and on May 24, 1954, exactly 

one week aft€r the Supreme Court's decision in Brown v. Board of Education 

of Topeka, the Court rendered a brief per curiam opinion: 

11 The judgments ar€ vacated and the cases are re­
manded for consideration in the light of the Seg­
regation Cases decided May 17, 1954, Brown V. Board 
of Education, ante, p. 483, and conditions that now 
prevail. 

We suggest th~t the discussion here contained shows why the plain­

tiff, contrariwise to the view in def endants' jointbrief, urges that the 

Muir case is apposite to the instant case and furnishes a guide for its de-

cision. 

B. The Public Lessor May Not Relinquish Control So As 
To Enable Lessee To Discriminate 

The defendants in answers, motions and in both the joint and single 

briefs have referred to an alleged lack of control by the lessor over the 

lessee. Plaintiff's view as to control differs materially. We believe the 

cases indicate that an agency of public government, in a situation such as 

the instant one, may not relinquish control over the public facility to the 
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extent of being unable to prevent racial discrimination. We advert again 

to c~ses cited above, e.g., epec~cally, the excerpts of opinions quoted 

from Culver v. City of Warren, supra, p. 10, and Lawrence v. Hancock, supra, 

p. 10, holding that the governmental agency may not, in leasing the public 

facility, relieve itself of the obligation to cause the public property to 

be operated without discrimination. 

In this connection, attention is. invited to that section of the af~ 

fidavit of Earl C. Jackson, filed by plain~iff, pointing to endeavor of a 

voluntary citizensi otganization; prior to the execution of the lease here 

in question, to assure non-discriminatory operation of this eating place, 

While not involving discrimination of a racial character, a 1944 

Illinois decision delineates the constitutional limitations on cities in 

leasing publicly-owned property. An agency of the City of Chicago, the 

Chicago Park District, leased public property for trap shooting to a private 

corporation. The latter improved the property extensively and set up reg­

ulations which discriminated between members and non-members in fees and in 

use of the facilities. The Illinois court invalidated the lease, adopting 

in its opinion language of an earlier Illinois case, which stated: 

11 It cannot be questioned that a lease of public 
premises to private individuals for priv~te pur­
poses is the exercise of a control over such prem­
ises by the city inconsistent with their use as 
public property." Lincoln Park Tra~s v. Chicago 
Park District, 323 Ill. App. 107,5 N.E, 2d 173. 

The statute, 22 Del.C. c.5, authorizes leasing by The Authority of 

portions of its facility. However, the legisl~ture could not confer on 

this agency any right, when leasing public property, to divest itself of con­

trol to the extent that it would be powerless to preclude the lessee from 
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establishing conditions rel~tive to use of the property inconsistent with 

use ~s public property or other conditions which the legislature itself is 

constitutionPlly prohibiten from establishing. 

The foregoing argument expounds plaintiff's view of the law that 

identifica.tion between lessor ;ind lessee is such that the latter, like the 

fonner, is constitutionally precluded from racial discrimination on the 

public property. If this view should prevail as the correct exposition of 

the law, the argument advanced under Point II of defEndapts 1 Joint Brief 

could not impinge itself upon this situo.tion. Irrespective of that and 

not merely as an abstract argument, plaintiff challenges the validity of 

dcfendnnts' Point II. 
II 

A DELAWARE INNKEEPER IS NOT flELIFVED OF HIS COMMON 

LAW OBLIGATION TO SERVE ALL PATIDNS BY A STATUTE 

WHICH EITHER PURPORTS 'ID CONFER A tUGHT TO DISCRIM­

IN!,TE ON THE GROUND OF RACE OR IS SO Vl,GUE AND 

INDEFINITE .l\S TO BE INOPER/iTIVE 

At the outset, we remark tQat the common l.<iw relc1ting to innkeepers 

is antipodal to the decl~ration in the very first sentence under defend~nts' 

Point II that the innkeeper at common law hnd the II right to refuse service 

to anyone fol· whatsoever reason. 11 The common law is: "A public house of 

entertainment for all who choose to visit it, is the true definition of an 

inn." See Walling v. Potter, 35 Conn. 163, as illustrntive of the common 

l;,w. See c<1lso Atwater v. S::iwy6r, 76 Ne . 539, 49 Am. rlep. 634. 

The "publican," or innkeeper, at common law, was the keeper 
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of a public house who was obliged to serve all who crune peaceably as pa­

trons. Correlatively, all members of the public had a right to service, or 

entertainment; at an inni Stat ~ v. Whitbys 5 Har, 494, 495J (1854) states 

the law: 

"All persons have the right to go to an inn, as 
guests •••• Coming as a guest he has a right to 
remain there so long as he behaves himself peace­
ably and properly, he paying for the entertain­
ment._11 

Not only was the view just stated tne law in Delaware prior to 1875 

when the statute upon which defendants rely, now known as Tit. 24, Del. Code , 
was enacted, 

Sec. 1501,lbut that it continues to be the law is demonstrated by LeFevre v. 

Crossan, 3 Boyce 379, 84 A. 128 (1912) and Vansant v. Kowalewski, 5 Boyce 92, 

90A. 421 (1914). Both of these cases set forth somewhat more elaborately 

the rule declared in State v. Whitby, supra. In the J,e~~ case, Judge 

Woolley said: 

11 A licensed inn or tavern is a publia place to 
which the publi~ has a right t o go, and going has 
a right to r emain as long as is consistent with 
the lawful purposes with which the right is em­
ployed. 

11 • • • • Being present by invitation or permission 
extended to the public by reason of the character of 
the place for which a license is granted, a person 
must have done something or threatened to do some­
thing by which the invitation or pennission is with­
drawn. • • 11 

Plaintiff's position as to 24 Del. Code 1501 is two-pronged. First, 

1f the statute, as defendants seem to imply without specifically stating, be 

regarded as giving carte blanche authorization to the keeper of an inn or 

other place of public entertainment mentioned in the section to make dis­

criminatory r egulations based on race or color alone, this would not be pri-
~ 
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vate action, immune from the Fourteenth Amendment, but discriminatory state 

action wich is barred by that Amendment. See Mangum, Legal Status of the 

~egro, p. 31. In other words, the discriminatory exclusion by the innkeeper 

emanates not from his private action but under the aegis and sanction of 

discriminatory legislative action. That such state action is constitution­

ally ptohibited is elemehtary. Cf. She11ey v. Kraemer, 334 U.S. 1, 

Secondly, the statute, being in derogation of the common right and 

the common law must be strictly construed •. , See Pound, "Common Law and Leg­

islation" 21 Harvard L. R. 383, 401. 

Since it is vague, indefinite and uncertain it cannot be given any 

effect. C~awford, The Construction of Statutes, Sec. 198: 

11 If the statute cannot be given an intelligible 
meaning, because of the uncertainty, indefinite­
ne~s and vagueness of its tenns, it wil l be wholly 
inoperati vc, 11 

The statute gives no guidance as to when the off~nsivP.ness of a prospective 

patron "to the major part of his _Linnkeeper 1 ~ custom£>rs11 is to be ascer­

tained. Is the ~.s~e2tainment to be made by a poJ 1 of the customers at the 

time any suspect, would-be patron appears? Is the asr.ertainment to be made 

by a general poll of, in the language of the statute, 11 all who have occasion 

for entertainment or r~fl"'lsh'llent,11 irrespective of whether that occasion was 

prior to the appearance of the suspect, would-be patron or whether the occa­

sion for entertainment or refreshment will be at some expected, hoped-for or 

indefinite future time when the suspect is not presenting himself at the iM 

for ~ei-nce? Such an analysis, we aub!$it, demo~strates the sort of guessing 

g~e that must be ,resorted to in •an effort to determ:int) wna-t.,- if •&1'yt~n~, 

this statute means. In such employment a court will not engage. See Her ... ·, -
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nandez v. Frohmi.ller, 62 Ariz. 24.2, 250 P. 2d, 854, at 859. 

The answers filed by the defendant do not allege that Eagle has made 

any ascertainment of its customers at any time, including the day and time 

plaintiff was r efused service, that plaintiff's presence was "offensive to 

the major part" of Eagle's customers. Nor do the answers allege that plain­

tiff was thus offensive. Therefore, defendants fail to bring themselves 

within the purview of the statute. 

In their Joint Brief, defendants s~em to recognize that an issue 

of fact is raised on the question of offensiveness. They perhaps recog­

nize also that summary judgment cannot be granted if there is a material 

issue of fact. 

Apparently, in an effort to avoid this issue and, perhaps, also to 

rise above the fog of uncertainty created by the language of the statute, 

defendants implore the Court to 11 t ake judicial notice whether a member of a 

class of persons is offensive t o a 'major part• of Eagle's customers." 

Since Eagle nowhc::-e st,.q·:-.es who its customers are:. or t)'rnt they are day-in­

and-day-out the sc'.r.:e persrms or that they have identical susceptibility to 

finding the plain<:.if.f offensive, plaintiff might appropriately ask, "What 

customers?" 

If by t his entr., ,r.ty to the Court to "take judi c5.al notice " def en­

dants seek to have the ~ourt declare it a notorious fact that Negroes, as a 

class, are offensive to other people in Wilmington, Delaware, and northern 

New Castle County, Delaware, we respectfully suggest that the Court can not 

properly indulge in 5uch fanciful speculation. In this connection, we call 

attention to the affidavits of Earl C. Jackson and Robert W. Andrews with 
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the exhibit attached to each, specifying public eating places in Wilmington, 

Delaware, and northern New Castle County, Delaware, which follow a policy of 

serving all patrons without distinction on the grotm.ds of race or color. 

Thus plaintiff urges th~t 24 Del. Cod~ 1501 cannot support the re­

fusal he complains of because of one or both of the £allowing: (a) the 

statute is unconstitutional as discriminatory state action based on raee 

or color; (b) it is so vague and uncertain as to be incapable of intelligible 

application. Even if the statute could be_ ,legally sustained~and plaintiff 

urges it cannot be---defendant Eagle has made no ascertainment, nor does it 

allege it has made any such ascertainment, as would entitle it to invoke the 

statute. On all of these grounds, the common lnw right recognized in the 

Whitby, Lefevre and Vansant cases to exist in Delaware obligated Eagle to 

serve the plaintiff. 

CONCLUSION 

For the foregoing r easons, we urge the Court to deny the motion for 

summary judgment and to r ender judgment for the plaintiff as prayed in his 

complaint. 

S L. DI 
Attorney for Plaintiff 
923 Market Street 
Wilmington, Delaware 
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union and white-collar jobs and in the municipal work force as police anct 
firefighters. And black political clout increased once again. However, even 
as Wilmington shared in the national prosperity of the 1960s, African 
Americans still suffered disproportionately from under- and unemploy­
ment, and from a shortage of adequate, affordable housing. Many antici­
pated that civil-rights victories would remedy the problems. Protest efforts 
took the form of lawsuits, sit-ins, marches, boycotts, political campaigns 
and voter registration drives. When peaceful methods failed by the lat� 
1960s, some frustrated youths resorted to violence to try to force change 
most seriously in 1968 after the Reverend Martin Luther King was assas� 
sinated. The National Guard rolled into Wilmington to quell the riots and 
stayed, amid much controversy, for nine months, from April to the next Jan­
uary, the longest period of martial law in the nation. 117 

Louis maintained steadfast faith in the power of law to resolve griev­
ances. He mounted two attacks against the old Innkeeper's Law. Burton v. 
Wilmington Parking Authority grew out of an incident in 1958 when a pri­
vate restaurant located on city property refused service to William "Dutch�i 
Burton, a black city councilman. The Delaware Supreme Court upheld the 
restaurant's right to refuse service at will, but in 1963, the U. S. Supreme 
Court dictated that no business located on public property could discrimi-; 
nate against any class of citizen. In the same year, in Delaware v. Browri,
the Delaware Supreme Court upheld an establishment's right to deny serv­
ice to individuals but enfeebled the Innkeeper's Law, and insured the sue.! 
cess of civil-rights sit-ins, by rejecting an establishment's right to eject an 
class of customers as undesirable. Besides working to desegregate pu 
accommodations, Louis also struggled toward a legal resolution of 
housing shortage in black neighborhoods by maneuvering for an o 
housing law. 

Opponents of change fought hard, however. In 1959, for the second ti. 
in two years, a black family tried to move into Collins Park, a white dev 
opment south of Wilmington. After a series of threats and scattered but 
nor violence, their home was bombed, twice. Few people could bear to 
life and limb, even for decent housing. Developers slowly began to rea 
however, they could make a small fortune in black housing. Several pub 
and private developments open to African Americans eventually appear. 
including East Lake, Dunleith, Eden Park, and Rosehill, to the south 
city. Only in 1969, after passage of the federal housing bill of 1968, di 
state of Delaware finally outlaw race-restricted housing sales and 
covenants.118

While Louis devoted most of his energy to legal protest, he did r
pate in protest tactics outside the courthouse. With his friend Lt 
Mitchell, he devised various boycott and sit-in strategies, althou 
rarely attended the events. He negotiated privately with businessme 

y 
blic 
the 
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political leaders for concessions to increase economic opportunities for African Americans. In 1963, he joined the March on Washington, during which he conferred with national civil-rights figures. But Louis always felt most comfortable with legal maneuvers. The grass-roots activism of the late 1960s, especially black nationalism with its Afrocentric philosophy and sometimes-violent overtones, discomfited Louis. He feared that com­petition between civil-rights groups would dilute the effect of all protest, and that the aggressive tactics and seemingly contradictory, even segrega­tionist, goals of the most radical groups would discourage mainstream em­pathy. Louis's most important association remained with the NAACP. Al­though younger members sometimes found him out of step with the times, he continued to play a major role in local affairs, continued to affiliate with theLDEF in New York, and for a time also joined the national Board of Di­rectors, an elective post in which he served one three-year term in the mid I960s. And as civil rights became more mainstream, he finally attracted the positive media attention that he had not heretofore enjoyed. He also re­ceived numerous honors and awards from local and national organizations like the National Lawyers Guild, Alpha Phi Alpha, the National Education Association, the National Conference of Christians and Jews, and even the Delaware Bar Association. 119 
· 

Louis had never earned much money from his civil-rights work, and still relied on his general law practice for an income. In 1960, he took on an as­sociate for the first time when Georgetown Law School student Leonard Williams asked Louis to serve as his sponsor. A native of Wilmington, grad­uate of Howard High School, and one of the first black graduates of the University of Delaware, Williams would become the fourth black attorney in Delaware and the second black judge, appointed to Municipal Court in 1966. While Williams had considered numerous offers, he treasured his de-cision to work with Louis Redding; as a young attorney, Williams met lu­minaries such as Thurgood Marshall and participated in the Supreme­Court-bound Burton case. For his part, Louis relished the role of mentor. After so many years alone in the Delaware bar, he enjoyed having a friend with whom he could relate his experiences. He readily shared his expert­ise and his caseload; Williams took on responsibility for most of the lucra­tive civil suits in Louis's practice. Although Leonard Williams's friends usually called him "Lenny," it took years before the dignified Louis could . r~fer to his young associate by the informal nickname. He never could bring ~mselfto part with a piece of his practice and offer Williams a partn~r~hip . . . ~ two lawyers shared office space and workload, however, and Williams quietly looked after his mentor's concerns until receiving his appointment the bench, at which time they bowed to professional propriety and sep­ted their offices. 120 
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Dutton A C Lumber Corp, H L Swan jr, dist 

mgr, who! lumber ft Christiana av 
-A1'bert (S-ara;h) jan t710 Walnut 
--{;amilla 119,315 Spruce 
-Geo• C (Ella) .hlp,r Miller Bros Co h Middle-

town, Del 
DUTTON GEORGE E JR (,Eleanore H), Asst 

V-Pres, Bank o,f Delaware, h Ridgecote 
la, RD 1, Kennett Square, Pa, Tel Ken. 
nett Square 1054-W 

-Ida G rlOlO N Broom 
-Jas R (Alice C) asst formn PRR r Blue 

Rock Manor, Del 
-Jones D (Caroline) emp du Pont h837 Pine 
-J OS electn PRR h20'5, W 3·0th 
-Josepilliue lM Mrs waitress Diamond State 

Post (Riah Pk) h616 N Jackson 
-Lillian r403½ E 2d 
-Lulu Mrs matd h311 ID 10th aipt 2 
-Mari0 L Mrs ofc elk Del Hdw Co Inc h4006 

Shi-pley 
-Monroe (Reba M) lab Allied Kid Co h52·5 

McCaulley 
-Wiley (A!v,a) longshoremn 'Intl Longshore­

man 11935 Spruce 
-Vlm truck driver 11200· W 5tl1 
-Wm (Efoanor E) whsemn Miller Bros Co 

rl:819 Gilpin av 
Duus Henry 3d r40,8 W i22d 
-Henry G h40'8 W 22,d 
----,Henry G jr (1P.hyllis A) insp DP&L Co r 

408 W 22d 
DuVall Richd H .fcty wkr Elec Hose & Rub-

ber Co r ,243, Champlain av 
Du:aenski Walter (Rose M) h:904 Marshall 
Duznski Alex J (Frances) 111102 Linden 
Duzynski Mairie F ,Mrs fcty wkr E1ec Hose & 

Rubbe1· Co r Glen Berne Estates, Del 
:DwareS' Leona;rd S (,Ellen S.) jr acct Krieger 

& Zenker hl.506 Delaware av 
Dwinell A G 111331 Wash a,pt 22 
__.p arl (wid Albert) h1000· Vandever av apt 

3'A 
Dworiak John E (Ellen M) tool and die mkr 

Chrysler Co.np h2114 Lancaster av 
--'Mary E studt ,,2114 Lancaster av 
1D\vo1·kln Albert phys 1104 N Jackson h13l!8 

W 7th 
-Isidore (Alice; Gilpin Liquor Store) h205 

Hawthorne dr 
Dwyer lrene M field rep State Dept of Pub 

Wei.fare• r134'5 Pirospect dr 
-J,as M (E·va R) eng d·rftsmn Pope & Kruse 

h509 ,E, 35th 
-Jean W elk Am Cancer .Soc, Del Div ,Ser,' 
-Jos A (,Eliz M; Dwyer's Auto Service) h 

Elmhurst, Del 
-Jos C !h300•2B West 
-Jos T (Dorothy E) h903 W 3d 

CENTRAL TIRE CO., I 
Fisk Tire Distributors 

c. 
TELEVISION SALES and SERVICE - PHILCO RADIOS and REFRIGERATORS 
1514 FRENCH STREET Telephone Olympia 4-5043 

409 

Cfotilm SI■« 1162 

61h & Markel and Merchandise Mart 
Delaware 

zc:, 
en I 
c:: u WIimington 

DWYER . _.p~ul meeih DWYer's Auto Se·rv1ce r Wood· 
ci-est, Del 

p'\VYer's ,Auto Service (Joseph A Dwyer) 1 
Race 

pychio :Manya Mrs hsekpr Lewis Landy r705 
Matson Run pkwY El 

pycio Joanne smstrs Jas T Mullin & Sons 
Inc r2610 Tatnall 

Mllce (Joanne) h~610 Tatnall 
pye Lee L chf cllc The Colorado, Fuel & Iron 

Corp r Claymont, D el 
er Alberta (wid John W) 11605 Penn 

~ FJdrw- J (Joyce S) pastor StJohn's Cathedral 
3'4112 N Madison h do 

--Fredk pntr Wilm Genl Hosp r605 ,Penn 
-uierill1an F (Josephine B) trucker Jos !Ban• 

croft & Son& Co hlO~l W 7th 
_.Jas d05 E 2d . 
_.Jas L slsmn Esso Standard 011 Co h Sher-

wood Pm·k, D el . 
-Jay V (Marion H) div mgr Middle Dept 

Assn Olf Fi.Pe Unde1-wrlter s r Woodcrest, 
Del 

-Jennie V 1·1116 N Broom 
_.John (iEmma) 11713 Pine 
-Jo/Im (Almoinda) shoe repr Jiffy Shoe Re• 

pair SbOIP 11300 W 5th 
-Muzzie bl218 King 
-Peter s.tudt r1116 N Broom __,v Craig (Mary L) financial cllt du Pont h 

1116 N B,room 
--,Wm r331 E 13th 
Dyke WaLda P litho Knebel's Press h Mon-

roe Pa1·lc, Del 
Dy~es Drew supt Weatherstrl.P Dept, Cham­

berlin Co of Am r Brooldand T er, Del 
-Jas B (Helen) eng South Eaatern Chester 

Co, Autlh r13-91 W 29th 
-Kathrvn E- elk Hercules h302 W 12th 
-Wm R (Roxie El slsmn Rice's Baking Co h 

U6 W 30tJh . 
-Wm W instr H Fletcher Brown Vocational 

High Sch r W ,est COlester, Pa 
Dymowski Alf ~ab r27 Robinson 
-Michl (Anna) mldr h27 Robinson . 
Dyskant Harry (Rose B; Knapp Cushion 

,shoes s rv of Wilm) h1410 Stapler pl 
Dyson Anna M lndrs r207 E 14th 
--Oo•y (S.hi.rley) extruder Bond C&C Co, 11689 

Rolbinson 
-.M,a,rguerite· L domestic h207 E 14th 
Dyton Betty emp Wilm ·Printing Co h119 N 

Ja~kson 
-Wm J (Mary W) emp du Pont h1113 Wal-

nut 
Dzedze,j H dwig Mrs bldg staff Continental 

American Life Ins Co r2 5th av 
-Jos J (Hedwig) c,rane opr PRR 112 51:!h av 
iDziegieJ.ewski Stanley vV (E~a) l,e,ather wkr 

Allied Kid Co hl,2,6 Bird 

Telephone OL ympia 4-2894 
MILES L. 

FREDERICK 
• , Planned , , 

PUBLICITY_ PUBLIC RELATIONS 
ADVERTISING 

421 ORANGE ST. WILMINGTON 

Dziublyk Mari,a roach opr Daisy Co r807 N 
Jackson 

-Wasil (Mari·a) roach Qp,r Delaware Floor 
Prod 1180·7 N Jackson . 

Dzurinda Eliz Mrs slswn Livingston Credit 
Dept Store r Roselle, Del 

Dzviobinsl{y Peter (Anna) lab h903 W 4th 
Dzwonl owski Stefan (Lisa) lab Ludlo•w Mfg 

& &ales Co h,518 S VanBuren 

E & J Liquors (Henry J !Elliott) 901 Shall· 
· cross av . 
l!Jaddy David (IRusseiea.n) serv mn Esso Fill• 

Ing Sta 111012 !Bennett 
Eagen Jo:hn butcher Weiner's Market r47 W 

Saulsburg ctr (IEldgemere 'l'er) 
-Thos D (Dor,othy E) roach F F Slocoo:nb 

~m . 
,Eagle Dye Works Inc, Theo J Jakubowski 

,pres, Peter J Jalmbowski v-pres, Anna R 
Jakubows lci, 2d v-pres, Victolia M Jaku­
bowski sec-treas, 223 l\'Jaryland av, 1310 
'Dunoan and l.J26 Delawaire (New Castle) 

-Restaurant (James, Charles, Andrew and 
George Assimos) 104 W 9th 

EAGLE TRAN:SFER CO, Louis Lenza Pres, 
Louise Lenza Sec, Dally Service To Wil• 
mington and Philadelphia, Main OHice 
13th and Railroad av, Tel OLympia 
t-5781, Br:anch, Front and Race (Phila­
delphia, Pa), Tel MArket 7.0,554 

Eagles Hall 210 W 6th 
E}aki11 E Ruth Mrs emp du Pont r221'4 W ,ash 
-Geo (Annie) h61,9 French 
-Katlhryn V waitress 1180·4 West apt 9 
-'l',heima J cash Hearn Bros Super Food MaJr• 

ket rrn9 Rodney dr (Collins Park, New 
Castle) 

Ealy Bessie (wid Clarence) domestic" 11326 E 
6th 

Eanes Chauncey jr, slsmn Sta WILM h238 
Du11c-an av (McDaniel Crest) 

;marl's Cafe (Earl Harvey) 106 Market 
-Used Cars (Earl W Foraker) 802 N_ du P<_mt 
E ,arle Howa,rd part time elk East Side Fish 

Market 
-Jas H (Ma,ry) refrig eng du .Pont hll:8 E 

3d (New Oastle) 
-Mary S designer Culver's Flower Shop r 

118 E 3d (New Castle) 
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~Walter J shop rnech h1pr Taylor Auto Sup 
Co, Inc ,r207 Maryland av 

Dzielak Edwin C (Betty) mtce rnn Knapp 
Mills Inc hl.302 Banning 

--ffi.alph emp PR'R (hJ819 N Madison apt 3 
-Robt (Bernita. A) mldr Am Brake ShOe h =E 

0 m 
-Stanley J (Concetta E ) bldg supt DiSaba.-­

tiuo Holding Co 111109 W 9th 
Dzierzynski p L emp du Pont r Penns Grove, 

NJ 
Dziok Stanley electn Fa11ral E.lec Co, r Minqua­

da,Ie, Del 

215-A 

810 N Ghurch 
-Th;;atre (Jolhn Koczak) 600 De1aware· (New 

Castle) 
Earley Jos A a-117 IN du Pont 
-Mary C Mij·s hll'7 N du Pont . 
Early Bird Garage (Luther Herrmg, James 

Johnson) 636 New Castle av 
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