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CHAPTER 1
FORMERLY
SENATE BILL NO. 12

AN ACT TO AMEND TITLE 29 OF THE DELAWARE CODE AND VOLUME 70,
CHAPTER 425 OF THE DELAWARE LAWS RELATING TO THE SALARY OF THE
GOVERNOR.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 2101, Title 29, Delaware Code to replace “$70,000” with
“$107,000”.

Section 2. The salary provided for by Section 1 shall become effective upon the
inauguration of a Governor on January 21, 1997 and shall supersede the salary for the Governor
set forth in Section 10, at Budget Unit (10-01-01), of 70 Delaware Laws, Chapter 425 (the “FY
‘97 Budget Act”). The Budget Director, with the concurrence of the Controller General, shall
transfer sufficient funds as necessary from contingencies contained in (10-02-04) of the FY ‘97
Budget Act to fund said salary adjustment as contained in this Act for the remainder of the fiscal
year ending June 30, 1997.

Approved January 18, 1997
CHAPTER 2

FORMERLY
HOUSE BILL NO. 41

AN ACT TO WAIVE THE STATUTORY PROVISIONS OF CHAPTER 66, TITLE 16, OF
THE DELAWARE CODE RELATING TO THE APPOINTMENT BY THE
GOVERNOR OF THE IMMEDIATE PAST PRESIDENT OF THE STATE
VOLUNTEER FIREFIGHTERS® ASSOCIATION TO THE STATE FIRE
PREVENTION COMMISSION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Governor Thomas R. Carper is hereby exempted from the provisions of 16
Del. C. §6601(A) which state that the Governor shall appoint the immediate past President of the
State Volunteer Firefighters’Association as the seventh member of the Statc Fire Prevention
Commission; and Governor Thomas R. Carper is hereby authorized to appoint a prior past
President of the Statc Volunteer Firefighters’ Association other than the immediate past
President as the seventh member of the State Fire Prevention Commission.

Section 2. The authority herein granted to the Governor shall expire on September 16,
1997.

Approved January 23, 1997
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CHAPTER 3
FORMERLY
SENATE BILL NO. 13

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO LIMITATION
ON AMOUNT OF BONDS THAT MAY BE ISSUED.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §2107, Title 14 of the Delaware Code by adding at the end of said
section the following:

*“or in the case of Sussex County school districts, 10% of 50% of the full market value of
real estate, in Kent County school districts, 10% of 60% of the full market value of real
estate; and in New Castle County school districts, 10% of 100% of the full market value
of real estate, whichever is greater. For purposes of this section, the full market value of
real estate shall be determined by the Assessment to Sales Ratio Study conducted
annually by the State Budget Office.”

Approved February 10, 1997
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CHAPTER 4
FORMERLY

SENATE BILL NO. 15
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 29 OF THE DELAWARE CODE RELATING TO STATE
PROCUREMENT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 29, § 6902(1) by striking the words "but shall not include agencies”
and substituting in lieu thereof the words "but shall not include any local government unit or
agency".

Section 2. Amend §6903(d), Title 29, Delaware Code by inserting after the words “‘contract
and” and before the words “is paid” the words “in connection therewith”.

Section 3. Amend §6903(f), Title 29, Delaware Code by inserting after the words “to pay”
and before the words “or is” the words “to an agency official, representative or employee.”

Section 4, Amend Title 29, § 6903(b) of the Delaware Code by striking said subsection in its
entirety and redesignating § 6903(c) through (h) as § 6903(b) through (g) of Title 29.

Section 5. Amend Title 29, § 6904(f) of the Delaware Code by striking the words "public
works" as they appear therein.

Section 6. Amend Title 29, § 6923(c)(3) of the Delaware Code by striking the words "a
contract has been awarded" and substituting in lieu thereof the words "receipt of a fully executed
contract".

Section 7. Amend Title 29, § 6923(j)(4) of the Delaware Code by striking the words
"contract award" as they appear in the first sentence therein and substituting in lieu thereof the
words" receipt of a fully exccuted contract",

Section 8. Amend Title 29, § 6924(j)(3) of the Delaware Code by striking the words
| "contract award" as they appear therein and substituting in lieu thereof the words "receipt of a
fully executed contract".

Section 9. Amend Title 29, § 6906(a) and Title 29, § 6906(b) of the Delaware Code by
striking the words "§ 6903" as they appear therein and substituting in lieu thereof the words "the
provisions",

Section 10. Amend Title 29, § 6980 of the Delaware Code by striking the words "§ 6983(e)"
as they appear therein and substituting in lieu thereof the words "§§ 6983, 6984, 6985 and 6986".

Section 11. Amend §6980, Title 29, Delaware Code by striking the words “will be
subject to the provisions of §6983(e) and §6985 of this title, but” as they appear therein.

Section 12. This Act shall become effective upon enactment.

Approved February 10, 1997

}“m;&bwmn;a TR e b h e
i
|
|




4 Chapter 5
Vol. 71

CHAPTER 5
FORMERLY
SENATE BILL NO. 25

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO THE
DETENTION AND CONFINEMENT OF YOUTH.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 21034, Title 11, Delaware Code by deleting said section in its entirety and
in inserting in lieu thereof the following:

“When a child has reached his or her 16th birthday and has been found to be
nonamenable to the rehabilitative processes of the Family Court or has been charged with an
offense in Superior Court and thereafter made application for transfer of said charges to Family
Court pursuant to § 1011 of Title 10 and is denied or fails to make application pursuant to § 1011
of Title 10 within the required time and therefore was held over for trial in Superior Court, there
shall be a joint placement decision made by the Commissioner of the Department of Corrections
(“the Commissioner”) or his or her designee and the Secretary of the Department of Services for
Children, Youth and Their Families (“the Secretary”) or his or her designee to confine the child
in the Young Criminal Offender Program within the Department of Corrections until the child
reaches his or 18th birthday. The Commissioner and the Secretary shall have exclusive authority
to determine such placement decisions. For any child who is currently confined in a juvenile
correctional facility and who has reached their 16th birthday and has been found to be
nonamenable to the rehabilitative processes of the Family Court or has been charged with an
offense in Superior Court and thereafter has made application for transfer of said charges to
Family Court pursuant to § 1011 of Title 10 and was denied or failed to make application
pursuant to § 1011 of Title 10 within the required time and was therefore was held over for trial
in Superior Court, the Commissioner of the Department of Corrections and the Secretary of the
Department of Services for Children, Youth and Their Families shall transfer such children to the
Young Criminal Offender Program within the Department of Corrections upon opening of such
program unless they, based on their best judgment as to the level of security and the nature of the
facility required for such a child, determine otherwise. No child subject to the joint placement
process shall be entitled to appeal or otherwise challenge such placement decision.”

Section 2. Amend § 4204A(a), Title 11, Delaware Code by deleting said section in its
entirety and replacing said section with the following:

“(a)  When a child, as defined under § 901(3) of Title 10, is sentenced in Superior
Court as an adult, within 30 days there shall be a joint placement decision to be made by
the Commissioncr of the Department of Corrections (‘The Commissioner’) and the
Secretary of the Department of Services for Children, Youth and Their Families (‘The
Secretary’) to transfer the child to the Young Criminal Offender Program within the
Department of Corrections until the child reaches the child’s 18th birthday unless they,
based on their best judgment as to the level of security and the nature of the facility
required for such a child, determine otherwise. No child subject to the joint placement
process shall be cntitled to appeal or otherwise challenge such placement decision. The
Commissioner and the Secretary shall have the exclusive authority to determine
placement of such a child after sentencing in Superior Court.”

Section 3. Amend § 4204A(b), Title 11, Delaware Code by deleting said subsection in its
entirety and inserting in lieu thereof the following:

\
“(b) Notwithstanding the subsection (a) of this section, no child who has not reached his
or her 16th birthday shall be transferred to the Department of Corrections pursuant to this
section. At any point during the course of confinement, an administrative review of the
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placement may be requested by the Commissioner or the Secretary for further consideration and,
if appropriate, transfer to or from either Department.”

Section 4. Amend § 4204A(c), Title 11, Delaware Code by deleting said section in its
entirety and inserting in lieu thereof the following: *‘Nothing in this section shalt be construed to
give a child the right to challenge such placement decision.”

Section 5. This bill revises the Delaware Code as it currently exists. It is the intent of the
General Assembly that adult adjudicated youth ages 16 and older will be housed in the Young
Criminal Offenders Program within the Department of Corrections when such program is
available.

Section 6. Effective August 31, 1998, the General Assembly intends that, per its terms, the
amendment to the Delaware Code made by 70 Del. Laws c. 597 (Section | and Section 2 of
Senate Bill 437 of the 138th General Assembly), will become effective.

Section 7. Ifany provision of this Act or the application thereof to any person or circumstance is
held invalid, such invalidity shall not affect other provisions or applications of the Act which can
be given effect without the invalid provision or application, and to that end the provisions of this
Act are declared to be severable.

Section 8. This legisiation will be effective upon enactment.

Approved February 11, 1997
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CHAPTER 6
FORMERLY

HOUSE BILL NO. 42
AS AMENDED BY HOUSE AMENDMENT NOS. 2, 3 AND 4

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO SCHOOL
PROPERTY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend 14 Del. C. §1056(e) by deleting the first sentence thereof in its entirety
and inserting in lieu thereof the following:

“A school board shall permit the use of property under its jurisdiction free of
charge, except, however, for the expense of custodial salaries, heating and lighting in
excess of the school’s normal operations, whenever the entity seeking to use the property
is an educational, cultural, civic, political or recreational entity, organized or operating
primarily within the boundaries of the district, provided there is no monetary gain to the
individuals or organization using such property as a result of such use, except as provided
for in subsection (d)(4) of this section.”

Section 2. Amend 14 Del. C. §1056(e) by deleting the phrase “determined by a school
board, subject to the approval of the State Board of Education” and all text that follows through
the end of Subsection (e), and by inserting in lieu thereof the following;:

“adopted by a school board in accordance with the applicable provisions of this title and
Title 29. All such fees collected by a school board shall be retained by the school district
to be used as local funds for any permissible educational purpose.”.

Section 3. Amend 14 Del. C. §1057(b) by deleting Subsection (b) in its entirety, and by
inserting in lieu thereof the following:

“(b)(1) Notwithstanding any provision of §1056 of this title, when any real
property or part thereof of any reorganized school district is not then deemed necessary
for school purposes, temporarily or permanently, the board of education of the district
may lease such property or part thereof to any person or organization. The leasing person
or organization may be required to pay a rental or fee to be determined by the board and
to assume sole responsibility for the complete maintenance and preservation of the
property, including compliance with all applicable building and housing codes, so that
there will be no cost or obligation to the school district for the continued ownership of
such property.

(2) Any funds raised from rent or charges collected by the school district on any
lease for a period of ten years or less shall be retained by the school district to be used as
local funds for any permissible educational purpose. Any funds raised from rent or
charges collected by the school district on any lease for a period of more than ten years
shall be applied to the costs of maintaining and operating the leased property, if any, with
the balance to be turned over to the State Treasurer to be assigned to the State and the
school district according to paragraph (15) of subsection (a) of this section.

(B) Notwithstanding the provisions of paragraph (A) of this subsection, in the
event that there is any outstanding, unpaid, bonded indebtedness held by the State with
respect to the building or grounds leased by a local district in accordance with the
provisions of this section, or any identifiable portion thereof, a pro-rated portion of the
lease proceeds in excess of the cost of custodial salaries and utilities associated with the
lease shall be turned over to the State Treasurer during any period of the lease that the
bonded indebtedness held by the State remains outstanding and unpaid. The amount of
such excess lease revenues payable to the State shall be equal to the lesser of: 1) the
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actual debt service payable by the State during any period covered by the lease, or 2) the
amount of the excess revenues generated by the lease during any period that the bonded
indebtedness held by the State remains outstanding and unpaid multiplied by a fraction
equal to the State share in the major capital project or projects for which the outstanding,
unpaid, bonded indebtedness was originally issued. In the event that the outstanding,
unpaid bonded indebtedness relates cnly to an identifiable portion of the leased facility,
the amount payable to the State Treasurer shall be the amount calculated in accordance
with the preceding sentence multiplied by a fraction, the numerator of which shall be the
gross square footage of the identifiable portion of the leased facility which is included in
the lease, and the denominator of which shall be the gross square footage of the entire
identifiable portion of the leased facility to which the outstanding, unpaid bonded
indebtedness relates.

: (3) Before leasing such property or part thereof to any person or organization for
! any period in excess of twelve (12) months, and before renewing any existing lease where
the original term was for twelve (12) months or less but the original term(s) together with
the proposed renewal period(s) will exceed twelve (12) months:

(A) The school district board of education shall first offer to lease the
property to State agencies. If, as a result of the public hearing, sufficient
objections to the use of the property by a State agency have been raised, then the
school district board of education may refuse to lease to a State agency.

(B) If no agency of State government declares an intent to lease the
property within 30 days of the offer, or if the lease by a requesting State agency is
denied, the school district board of education shall offer to lease the property to
the local government in whose jurisdiction the property is located. If, as a result of
the public hearing, sufficient objections to the use of the property by the local
government have been raised, then the school district board of education may
refuse to lease to the local government. |

(C). If such local government does not declare an intent to lease the
property within 30 days of the offer, or if the lease by a requesting local
government is denied, the school district board of education may proceed either to
offer to lease the property on the open market or enter into an agreement with a
lessee, the terms of which are supported by an independent appraisal. If, as a
result of the public hearing, sufficient objections to the use of the property by such
third party lessee have been raised, then the school district board of education may
refuse leasing to such third party lessee.

(4) No lease of property pursuant to this subsection shall be negotiated until the
school district board of education has complied with the procedures set forth in
Paragraphs (1) through (5) of Subsection (a) of this section.

i

5 (5) No lease of property pursuant to this subsection shall be entered into unless

4 the proposed use of the property is compatible with the characteristics of the
neighborhood in which the property is located.

(5) Should a school district contract with any person or organization to lease a
classroom building during the regular school year, and specifically during normal
operating hours, the State of Delaware shall not be obligated to build or construct any
additional space that may be needed by the school district as a result of entering into such
lease.”

; Approved February 11, 1997
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CHAPTER 6 .
FORMERLY

HOUSE BILL NO. 42
AS AMENDED BY HOUSE AMENDMENT NOS. 2, 3 AND 4

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO SCHOOL
PROPERTY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend 14 Del. C. §1056(e) by deleting the first sentence thereof in its entirety
and inserting in lieu thereof the following:

“A school board shall permit the use of property under its jurisdiction free of
charge, except, however, for the expense of custodial salaries, heating and lighting in
excess of the school’s normal operations, whenever the entity seeking to use the property
is an educational, cultural, civic, political or recreational entity, organized or operating
primarily within the houndaries of the district, provided there is no monetary gain to the
individuals or organization using such property as a result of such use, except as provided
for in subsection (d)(4) of this section.”

Section 2. Amend 14 Del. C. §1056(¢) by deleting the phrase “determined by a school )
board, subject to the approval of the State Board of Education” and all text that follows through }
the end of Subsection (e), and by inserting in lieu thereof the following:

“adopted by a school board in accordance with the applicable provisions of this title and
Title 29. All such fees collected by a school board shall be retained by the school district
to be used as local funds for any permissible educational purpose.”.

Section 3. Amend 14 Del. C. §1057(b) by deleting Subsection (b) in its entirety, and by
inserting in lieu thereof the following:

“(b)(1) Notwithstanding any provision of §1056 of this title, when any real
property or part thereof of any reorganized school district is not then deemed necessary
for schoo! purposes, temporarily or permanently, the board of education of the district
may lease such property or part thereof to any person or organization. The leasing person
or organization may be required to pay a rental or fee to be determined by the board and
to assume sole responsibility for the complete maintenance and preservation of the
property, including compliance with all applicable building and housing codes, so that
there will be no cost or obligation to the school district for the continued ownership of
such property.

(2) Any funds raised from rent or charges collected by the school district on any
- lease for a period of ten years or less shall be retained by the school district to be used as
local funds for any permissible educational purpose. Any funds raised from rent or '
charges collected by the school district on any lease for a period of more than ten years o
shall be applied to the costs of maintaining and operating the leased property, if any, with
the balance to be turned over to the State Treasurer to be assigned to the State and the
school district according to paragraph (15) of subsection (a) of this section.

(B) Notwithstanding the provisions of paragraph (A) of this subsection, in the
eveat that there is any outstanding, unpaid, bonded indebtedness held by the State with
respect to the building or grounds leased by a local district in accordance with the
provisions of this section, or any identifiable portion thereof, a pro-rated portion of the
lease proceeds in excess of the cost of custodial salaries and utilities associated with the
fease shall be turned over to the State Treasurer during any period of the lease that the
bonded indebtedness held by the State remains outstanding and unpaid. The amount of
such excess lease revenues payable to the State shall be equal to the lesser of; 1) the
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actual debt service payable by the State during any period covered by the lease, or 2) the
amount of the excess revenues generated by the lease during any period that the bonded
indebtedness held by the State remains outstanding and unpaid multiplied by a fraction
equal to the State share in the major capital project or projects for which the outstanding,
unpaid, bonded indebtedness was originally issued. In the event that the outstanding,
unpaid bonded indebtedness relates only to an identifiable portion of the leased facility,
the amount payable to the State Treasurer shall be the amount calculated in accordance
with the preceding sentence multiplied by a fraction, the numerator of which shall be the
gross square footage of the identifiable portion of the leased facility which is included in
the lease, and the denominator of which shall be the gross square footage of the entire
identifiable portion of the leased facility to which the oulstanding, unpaid bonded
indebtedness relates. )

‘ (3) Before feasing such property or part thereof to any person or organization for
any period in excess of twelve (12) months, and before renewing any existing lease where
the original term was for twetve {12) months or less but the original term(s) together with
the proposed renewal period(s) will exceed twelve (12) months:

(A) The school district board of education shall first offer to lease the
property to State agencies. If, as a result of the public hearing, sufficient
objections to the use of the property by a State agency have been raised, then the
school district board of education may refuse to lease to a State agency.

(B) If no agency of Statc government declares an intent to lease the
. property within 30 days of the offer, or if the lease by a requesting State agency is
3 - denied, the school district board of education shall offer to lease the property to
the local government in whose jurisdiction the property is located. If, as a resuit of
the public hearing, sufficient objections to the use of the property by the local
government have been raised, then the school district board of education may
refuse to lease to the local government.

(C). If such local government docs not declare an intent to lease the
property within 30 days of the offer, or if the lease by a requesting local
government is denied, the school district board of education may proceed either to
offer to lease the property on the open market or enter into an agreement with a
lessee, the terms of which are supported by an independent appraisal. If, as a
result of the public hearing, sufficient objections to the use of the property by such
third party lessee have been raised, then the school district board of education may
refuse leasing to such third party lessee.

(4) No lease of property pursuant to this subsection shall be negotiated until the
school district board of education has complied with the procedures set forth in
Paragraphs (1) through (5) of Subsection (a) of this section.

(5) No lease of property pursuant to this subsection shall be entered into unless
the proposed use of the property is compatible with the characteristics of the
neighborhood in which the property is located.

(5) Should a school district contract with any person or organization to lease a
classroom building during the regular school year, and specifically during normal
operating hours, the State of Delaware shall not be obligated to build or construct any
additional space that may be needed by the school district as a result of entering into such
lease.” :

Approved February 11, 1997
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CHAPTER 7
FORMERLY
HOUSE BILL NO. 48

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO THE BOOT
CAMP INCARCERATION ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 6703, Title ll; Delaware Code, by deleting the words “burglary in
the second degree.”

Section 2. Amend § 6705, Title 11, DelaWafe Code by deleting it in its entirety and
inserting in lieu thereof the following:

“(a) Each participant in the boot camp program shall have first been convicted of a
criminal offense. The selection of boot camp participants shall be made by the Bureau from
those offenders not otherwise excluded under this section. However, satisfying the statutory or
regulatory qualifications for admission to the boot camp program shall not mean that an offender
shall automatically be permitted to participate in the program.

(b) Notwithstanding the provisions of subsection (a), the following offenders shall not
be classified or otherwise permitted to participate in the boot camp program: -

(1) Any person declared to be an habitual offender under § 4214 of this title;

(2) Any person who is serving a sentence for a violent crime but may include
persons serving a sentence for a violation of probation or parole;

(3) Any person designated by the sentencing court or the Attorney General
pursuant to subsection (c) of this section as not being eligible for the boot camp program.

(c) The sentencing court or the Attorney General shall have the authority to designate

any person as bootcamp ineligible at the time of sentencing. Such designation shall be
specifically and clearly set forth in the sentencing order.”

Section 3. Amend § 6706, Title [1, Delaware Code by deleting 6706(a),and inserting in
lieu thereof the following: ‘ :

“(a) Not subject to any of the exclusionary criteria under § 6705(b) or § 6705(c);”

Section 4. Amend § 6709(d), Title 11, Delaware Code, by inserting at the end of said
subsection the following: “Notwithstanding any provision of this Title to contrary, any boot
camp participant who is otherwise appropriately classified to the boot camp program may
participate in work squads pursuant to this section.”

Approved February 10, 1997
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CHAPTER 8
FORMERLY
HOUSE BILL NO. |

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO THE
CREATION OF A SECRETARY OF EDUCATION AND THE POWERS AND
DUTIES OF SUCH OFFICER.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: '

Section 1. This Act may be referred to as the “Secretary of Education Act of 1997™.

Section 2. Amend § 107, Title 14, Delaware Code by deleting such section and
substituting in lieu thereof the following:

“§ 107. Secretary of Education; Acting Secretary; appointment.

" (a)  The administrator and head of the Department shalt be the Secretary of Education,
who shall be a graduate of a standard college and shall have not less than 5 years experience in
teaching and administration, with experience in each such category. The Secretary shall be
appointed by the Governor, with the advice and consent of the Senate, and shall serve at the
pleasure of the Governor. He or she shall be paid a salary as determined by the General

_ Assembly in the annual appropriations act.

(b) In the event of death, resignation, temporary incapacity or removal of the
Secretary and prior to the appointment of his or her successor, the Governor may appoint the
Deputy Secretary or an Associate Secretary of Education to serve as Acting Secretary. The
Secretary may, during his absence from the State, appoint the Deputy Secretary or an Associate
Secretary to serve as Acting Secretary during such absence. In either case, the Acting Secretary
shall have all the powers and perform all the duties and functions of the Secretary during his or
her absence or incapacity or until his or her successor is duly qualified and appointed.”

Section 3. Until further legislative action, the Secretary of Education shall exercise all
duties and powers vested in the former position of Superintendent of Public Instruction, and the
Deputy or Associate Superintendents of Public Instruction may be appointed as Acting Secretary
pursuant to subsection (b) of § 107 of Title 14 as amended by Section 2 hereof.

Approved February 11, 1997
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CHAPTER 9
FORMERLY

SENATE BILL NO. 27
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND VOLUME 70, CHAPTER 473, LAWS OF DELAWARE, RELATING
TO THE FISCAL YEAR 1997 BOND AND CAPITAL IMPROVEMENTS ACT, AND
AMEND CERTAIN PERTINENT STATUTORY PROVISIONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (three-fourths of all members elected to each house thereof concurring
therein):

Section 1. Amend Section 4 of Volume 70, Chapter 473, Laws of Delaware by striking
the following language as it appears therein:

“New Castle Vo-Tech
DE Skills Ctr. Renov. (60/40) 200,000 133,300 333,300
Subtotal 32308400  $1,329.000 $3.637.400”
and by substituting in lieu thereof the following language:
“New Castle Vo-Tech
DE Skills Ctr. Renov. (100%) 200,000 _ 0 200,000
Subtotal 52308400  $i.195.700 $3.504,100”

Section 2. (a) Of the Fourteen Million Dollars ($14,000,000) appropriated to Farmland
Preservation in Section 14 of Volume 70, Chapter 473, Laws of Delaware, up to Two Hundred
Fifty Thousand Dollars ($250,000) may be used for the costs of mapping, legal services and
other related costs required to create agricultural district agreements and shall be exempt from
matching requirements of the program.

(b) The Department of Agriculture is hereby relieved of the requirement to
repay an $80,000 advance from the Budget Office.

Approved February 14, 1997
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CHAPTER 10
FORMERLY

HOUSE BILL NO. 31
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND TITLE 31 OF THE DELAWARE CODE RELATING TO INFANT
NUTRITION, AND PROVIDING FOR AN INFANT NUTRITION ACT.

WHEREAS, the Surgeon General of the United States recommends that babies from birth
to one year of age should be breast-fed, unless medically contraindicated, in order to achieve a
healthy start on life; and

WHEREAS, breast milk strengthens the immune system of babies, improves digestion
and is of better nutritional value than' regular milk; and

WHEREAS, despite the Surgeon General’s recommendation, statistics reveal a declining
number of women are choosing to breast-feed their children, and nearly half of all new mothers
are now choosing formula over breast milk even before they leave the hospital; and

WHEREAS, the social constraints of modern society impede a woman’s choice to breast-
feed due to embarrassment and the lack of public acceptance; and

WHEREAS, in the best interest of the state to recognize breast-feeding in places of public
accommodation as an important right which must be encouraged in order to promote child

health.
NOW THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

SECTION 1. Amend Chapter 3, Title 31 of the Delaware Code by adding thereto a new
section, designated as § 312, which new section shall read as follows:

“§ 312 Breast-feeding. Notwithstanding any provisions of law to the contrary, a
mother shall be entitled to breast-feed her child in any location of a place of public
accominodation, wherein the mother is otherwise permitted.”

Approved April 7, 1997
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CHAPTER 11
FORMERLY
HOUSE BILL NO. 36

AN ACT TO AMEND CHAPTER 90, TITLE 11 OF THE DELAWARE CODE RELATING
TO COMPENSATION FOR INNOCENT VICTIMS OF CRIME.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Subsection (3), Section 9002, Chapter 90, Title 11 of the Delaware
Code by striking the period (.) at the end of paragraph (d), and substituting

“, or” in lieu thereof.

Section 2. Amend Subsection (3), Section 9002, Chapter 90, Title 11 of the Delaware :
Code by adding thereto a new paragraph, designated as paragraph e., which new paragraph shall ;
read as follows: !

“e. An act of terrorism, as defined in §2331 of Title 18, United States Code,
committed outside the United States against a resident of this State.”

Approved April 7, 1997

CHAPTER 12
FORMERLY

HOUSE BILL NO. 52
AS AMENDED BY HOUSE AMENDMENT NO. 1

R R L S N

AN ACT TO AMEND CHAPTER 227, VOLUME €9, LAWS OF DELAWARE, RELATING TO
THE PHARMACY ACCESS ACT.

e

BE IT ENACTED BY THE GEMERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend Chapter 227, Volume ‘69 Laws of Delaware, by strlking Section 4 in
its entirety and substituting in lleu thereof the following:

“Section 4. This Act shall sunset and automatically be repealed on June 30, 1998,
unless reenacted prior to that date.”

N et st

Approved April 7, 1997 ' -
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CHAPTER 13
FORMERLY

HOUSE BILL NO. 67
AS AMENDED BY HOUSE AMENDMENT NO. 1 AND
SENATE AMENDMENT NOS. 1 AND 2

AN ACT TO AMEND CHAPTERS 27 AND 41 OF TITLE 21 OF THE DELAWARE CODE
PERTAINING TO TOLL EVASION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (two-thirds of all members elected to each house thereof concurring

therein):

Section 1. Amend Section 2733(a), Title 21, of the Delaware Code, by creating a new
subsection *(8)" thereof, to read as follows:

i “Has violated Section 4129 of this title based upon notification of such violation
: provided by the Department of Transportation to the Department. However, no
: suspension of Ariving privileges shall take place if the toll(s), administrative fee and civil
penalty has been paid prior to the hearing required under subsection (b) of this Section.”

Section 2. Amend Chapter 41, Title 21, of the Delaware Code, by adding a new section,
as follows:

“Section 4129. Civil Penalty for Evasion of Tolls.

(a) In addition to the provisions of Section 4127 of this Chapter, any person who
refuses to pay, evades or attempts to evade the payment of a toll in connection with the
use of the Delaware Turnpike and the Korean War Veterans Memorial Highway and any
other State toll road shall be liable for the payment of one toll, a $25.00 administrative
fee, and for a civil penalty of $25 per violation payable to the Department of
Transportation or its designee.

s £k Fn G S I o et e

(b) Except as provided in subsection (d) hereof, an owner of a vehicle shall be
jointly and severally liable for failure of an operator thereof to comply with the provisions
of subsection (a). The owner of a vehicle shall be liable pursuant to this Section if such
vehicle was used or operated with the permission of the owner, express or implied, in
violation of the provisions of this Section, and such violation is evidenced by information
obtained from visual observation, video surveillance device or other method of
identifying the vehicle; provided, however, that no owner of a vehicle shall be liable
where the operator of the vehicle has bcen identified and charged with a violation of this
Section for the same incident.

P o £
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(c) In the event of nonpayment of the proper toll, as evidenced by visual
observation, a video surveillance device or other method of identifying the vehicle, the
Department of Transportation or its designee may send an advisory and payment request
to the owner of the vehicle by regular mail at the address of record with the Division of
Motor Vehicles, or, if applicable, the licensing authority of another jurisdiction, providing
the owner with the opportunity to resolve the matter prior to the issuance of a summons
and complaint that charges a violation of this Section. The advisory and payment request
shall contain sufficient information to inform the owner of the nature, date, time and
location of the alleged violation. In addition to the payment of the proper toll, the
Department of Transportation may require as part of the advisory and payment request
that the owner pay a reasonable administrative fee of $25 to the entity processing the
violation. If the owner fails to pay the required toll and fee, the owner shall be subject to
liability on the 31st day following the date of the violation, for the violation of this

Section by the vehicle owner or operator.
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(d) An owner of a vehicle who is a lessor of a vehicle operated in violation of this
Section shall not be liable for such violation if the lessor submits a copy of the rental,
lease, or other contract document covering that vehicle, on the date of the violation, with
the name and address of the lessee clearly legible, to the Department of Transportation or
its designee, within ten (10) days of the receipt of the notice of violation. Failure to
provide such information in the timeframe required, shall render the lessor liable for the
penalty prescribed by this Section. Where the lessor complies with the provisions of this
subsection, the lessee of such vehicle shall be deemed the owner of the vehicle for the
purposes of this Section and shall be subject to liability for the violation hereunder, as if
the lessee were the owner and/or operator at the time of the violation.”

Section 3. Amend §4127(a), Title 21, Delaware Code by inserting between
“Turnpike” and “except” the phrase “, the Korean War Veterans Memorial Highway or

any other State toll road.”

Approved April 7, 1997
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CHAPTER 14
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FORMERLY

SENATE BILL NO. 33

AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATING TO DELAWARE
TAXES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 563(a), Title 30 of the Delaware Code, by adding to the end of said
subsection a new sentence, to read as follows:

“Such authority shall include, without limitation, the authority to require the
rounding, according to conventional rules, of cents to whole dollars with regard to any
line or set of lines on any return issued under this Title or Title 4.” .

Section 2. If any provision of this Act or the application thereof to any person or
circumstance is held invalid, such invalidity shall not affect other provisions or application of the
Act which can be given effect without the invalid provision or application, and to that end the
provisions of this Act are severable.

Section 3. This Act shall be effective for tax periods beginning after December 31, 1996.

i Approved April 7, 1997

e

CHAPTER 15
FORMERLY

SENATE BILL NO. 56
AS AMENDED BY SENATE AMENDMENT NO. 2

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO SCHOOL
CALENDARS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

B

Section 1. Amend §1049(1), Title 14, Delaware Code by deleting *‘12" in the second
E sentence of such subsection, and substituting “11”; and adding the following after the second
sentence of subsection (1) after the word *students” and before the word “In”":

“There shall be at least 172 days of regular school attendance for seniors, with the
remaining eight days of pupil attendance for seniors used for end-of-school activities
including examinations, graduation practices or exercises, and other activities designated
by the school district. Graduation exercises shall be ‘held no sooner than the end of the

175th school day.”

Section 2. Amend Title 14, §1049 of the Delaware Code by deleting the phrase
“at least 180 days” as it appears and substituting in licu thercof the phrase “not to exceed 180
days, except as provided under §2802 of this Title,”. -

Approved April 7, 1997
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CHAPTER 16
FORMERLY

SENATE BILL NO. 77

ke o nen

AN ACT TO AMEND AN ACT BEING CHAPTER 137, VOLUME 61, LAWS OF
DELAWARE, AS AMENDED, ENTITLED “AN ACT TO REINCORPORATE THE
TOWN OF DELMAR” TO SUBSTITUTE GENDER NEUTRAL TERMS FOR
“COUNCILMAN”" and “COUNCILMEN” AND TO PROVIDE FOR FEMALE
PRONOUNS IN REFERENCES TO THE MAYOR, COUNCIL MEMBERS, TOWN
MANAGER, TOWN SOLICITOR, TOWN ALDERMAN, ASSISTANT ALDERMAN

and TOWN AUDITOR

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each housc thereof concurring

therein):

Section 1. CHAPTER 137, VOLUME 61, Laws of Delaware, as amended, be and the
same is further amended as follows by deleting all references to “Councilman” or “Councilmen”
and by substituting in lieu thereof “Councilperson” and Councilpersons,” respectively and by
inserting “or she” after the pronoun “he”, by inserting “‘or her” after the pronoun “his” and by
inserting “‘or her” after the pronoun “him” in all references to the Mayor, Council Members,
Town Manager, Town Solicitor, Town Alderman, Assistant Alderman and Town Auditor.

Approved April 7, 1997
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CHAPTER 17
FORMERLY

HOUSE BILL NO. 78
AS AMENDED BY HOUSE AMENDMENT NO. |

b e i

AN ACT AWARDING SPECIAL LINE OF DUTY BENEFITS TO WAYNE STEEN.,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Three-fourths of all members elected to each house thereof concurring
therein):

Section 1. Wayne Steen is hereby awarded special line-of-duty disability benefits in the
weekly amount of three hundred fifty seven dollars and nineteen cents ($357.19), said benefits
commencing June 12, 1995.

Section 2. Payments made pursuant to this Act shall be from the State Self-Insurance
Furd as provided in Chapter 65 of Title 18. The General Assembly shall, when necessary, from
time to time, provide for the adequate funding of this Act to the Self-Insurance Fund.

Section 3. Payments made pursuant to this Act are exempt from any state, county or
municipal tax and shall not be subject to execution or attachment or to any legal process
whatsoever and shall be unassignable.

Section 4. This Act is in lieu of line-of-duty disability benefits contemplated by Chapter
67 of Title 18 of the Delaware Code, and the passage of this Act shall make Wayne Steen
ineligible for such benefits.

Section 5. The benefits conferred by this Act shall not be reduced by the amount of any
other payment or payments to which Wayne Steen may be entitled as a result of the same
disability which gave rise to this Act, including, but not limited to, the payment of any state,
federal, county or municipal funds or insurance proceeds.

Section 6. All benefits authorized by this Act which remain unpaid on the date of death
shall be paid directly to the surviving spouse of Wayne Steen or, in the absence of a surviving
spouse, to his surviving issue, per capita, it being the intention of this Act that benefits payable
hereunder be exempted from probate.

Approved April 9, 1997




18 Chapter 18
Vol. 71

PR S

CHAPTER 18
FORMERLY

HOUSE BILL NO. 68
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND CHAPTER 90, TITLE 11 OF THE DELAWARE CODE RELATING
TO THE DENIAL OF CERTAIN VICTIM COMPENSATION CLAIMS.

BT IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
LD LLAWARE:

Section 1. Amend Subsection (a), VSection 9006, Chapter 90, Title 11 of the Delaware
Code by striking the period (.) at the end of paragraph (7), and substituting a semi-colon (;) in
lieu thereof. .

Section 2. Amend Subsection (a), Section 9006, Chapter 90, Title 11 of the Delaware
Code by adding thereto a new paragraph, designated as paragraph (8), which new paragraph shall
read as follows: .

*(8) Where the victim is delinquent in the payment of any penalty assessment
levied pursuant to §9012 of this Title, or in the payment of an order of restitution payable
to the Victim Compensation Fund; provided, however, that the Board may condition
payment of a claim upon the satisfaction of such delinquencies. In addition, the Board
may, for hardship or other good cause, waive the provisions of this paragraph in their
entirety.” :

Approved April 23, 1997 ;
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CHAPTER 19
FORMERLY
SENATE BILL NO. 44

AN ACT TO AMEND TITLES 5 AND 30 OF THE DELAWARE CODE RELATING TO
BANKS AND OTHER FINANCIAL INSTITUTIONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend subsection (c) of §105 of Title 5 of the Delaware Code by inserting the
words and punctuation ", payment for costs and expenses in acting as a receiver, reimbursement
for expenses incurred in the operation of the office” after the words "examination fees" and
before the words "and any investigation fees" in the first sentence thereof.

Section 2. Amend subsection (¢) of §105 of Title 5 of the Delaware Code by deleting the
words "approved by" and inserting in lieu thereof the words "submitted to" after the words
"Commisstoner and" and before the words "the Council".

Section 3. Amend subsection (b) of §124 of Title 5 of the Delaware Code by deleting the
word "to" and inserting in lieu thereof the words "with other regulatory authorities with respect
to any institution subject to the Commissioner's supervision, which cooperative agreements may"
after the words "cooperative agreements” and before the word "include”, and by inserting the
words "with respect to any institution subject to the Commissioner's supervision, which joint
action, among other things, may be" after the words "regulatory authorities” and before the words
"to assure".

Section 4. Amend subsection (a) of §127 of Title 5 of the Delaware Code by adding at
the end thereof the following sentences: "The examination fees provided by this subsection shall
be due and payable when invoiced by the Commissioner. If any institution shall fail to pay the
examination fee due under this section on or before 30 days after the invoice date, a penalty of
0.05 percent shall be assessed for each day that the examination fee shall remain unpaid after

such date."

Section 5. Amend subsection (b) of §127 of Title 5 of the Delaware Code by adding at
the end thereof the following sentence: "If any institution shall fail to pay the supervisory
assessment due under this section on or before the August 1 due date, a penalty of 0.05 percent
shall be assessed for each day that the supervisory assessment shall remain unpaid after such

date."

Section 6. Amend subsection (d) of §127 of Title 5 of the Delaware Code by deleting the
words "Secretary of Finance" and inserting in lieu thereof the words "Secretary of State" at both
places at which such words appear in that subsection,

Section 7. Amend subsection (d) of §136 of Title 5 of the Delaware Code by inserting in
the third sentence thereof the words "in this State" after the words "principal place of business"
and before the words "during normal working hours", and by inserting the words and punctuation
"or, with respect to a financial institution that does not maintain a place of business in this State,
by hand delivering the order to the registered agent in this State (or, if there is none, the Secretary
of State, as provided in Title 8) and, within 7 days of such delivery, depositing in the United
States mails, by registered mail, postage prepaid, a true and attested copy of the order, together
with a statement that service is being made pursuant to this section, addressed to such financial
institution at its address as the same appears on the records in the Commissioner's office" after

the word "hours" and before the period.

Section 8. Amend subsection (d) of §143 of Title 5 of the Delaware Code by inserting in
the third sentence thereof the words "in this State" after the words “principal place of business”
and before the words "during normal working hours", and by inserting the words and punctuation
"or, with respect to a financial institution that does not maintain a place of business in this State,
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by hand delivering the notice of civil penalty to the registered agent in this State (or, if there is

none, the Secretary of State, as provided in Title 8) and, within 7 days of such delivery,
depositing in the United States mails, by registered mail, postage prepaid, a true and attested
copy of the notice, together with a statement that service is being made pursuant to this section,
addressed to such financial institution at its address as the same appears on the records in the
Commissioner's office” after the word "hours" and before the period.

Section 9. Amend subsection (b) of §160 of Title 5 of the Delaware Code by inserting
the words and punctuation ";provided, however, that no acquisition shall be authorized by this
subsection (b) on or after January 1, 1997" after the word "acquired” and before the period.

Section 10, Amend Chapter 3 of Title 5 of the Delaware Code by redesignating that
chapter as Chapter 34 of Title 5 of the Delaware Code, and amend §§ 301, 302, 303, 304, 305,
306, 307, 308, 309 and 310 of Title 5 of the Delaware Code by redesignating those sections,
respectively, as §§ 3401, 3402, 3403, 3404, 3405, 3406, 3407, 3408, 3409 and 3410 of Title 5 of

the Delaware Code.

Section 11. Amend subsection (2) of §3401 (formerly §301) of Title 5 of the Delaware
Code by deleting the text of that subsection in its entirety and inserting in lieu thereof the words
and punctuation "Insured institution’ means an insured depository institution (as defined in the
Federal Deposit Insurance Act at 12 U.S.C. §1813(c)(2)) or an insured credit union (as defined in
the Federal Credit Union Act at 12 U.S.C. §1752(7)) authorized by law to do business in this

State.”

Section 12. Amend subsection (b) of §3402 (formerly §302) of Title 5 of the Delaware
Code by changing the reference to "§303" to "§3403", by changing the reference to "§304" to
"§3404", and by deleting the words "financial institution" wherever such words appear in that
subsection and inserting in lieu thereof the words "insured institution".

Section 13. Amend subsection (c) of §3402 (formerly §302) of Title 5 of the Delaware
Code by changing the reference to "§304" to "§3404", and by deleting the words "financial
institution" wherever such words appear in that subsection and inserting in lieu thereof the words

"insured institution".

Section 14. Amend subsection (a) of §3403 (formerly §303) of Title 5 of the Delaware
Code by changing the reference to "§304" to "§3404".

Section 15. Amend subsection (b) of §3403 (formerly §303) of Title 5 of the Delaware
Code by deleting the words "financial institution" wherever such words appear in that subsection
and inserting in lieu thereof the words "insured institution”.

Section 16. Amend §3405 (formerly §305) of Title 5 of the Delaware Code by deleting
the words "financial institution" from the second sentence of that section and inserting in lieu
thereof the words "insured institution",

Section 17. Amend subsection (a) of §3406 (formerly §306) of Title 5 of the Delaware
Code by deleting the words "financial institutions" from the first sentence of that subsection and
inserting in lieu thereof the words "insured institutions”, and by changing the reference to "§301"
to "§3401",

Section 18. Amend §3407 (formerly §307) of Title 5 of the Delaware Code by deleting
the words "financial institutions" from the first sentence of that section and inserting in lieu
thereof the words "insured institutions”,

Section 19. Amend §701 of Title 5 of the Delaware Code by deleting from the first
sentence thereof the number and words “Chapters 10 or" and inserting in lieu thereof the word

"Chapter".

Section 20. Amend §745 of Title 5 of the Delaware Code by deleting from the second
sentence thereof the words "this chapter” and inserting in lieu thereof the words "the law of this
State" after the words "organized under" and before the words "shall not", by inserting at the end
of the second sentence thereof the words and punctuation ";provided, however, that this
requirement shall not apply to trust companies organized under the laws of this State prior to
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February 28, 1933 and authorized by a certificate issued by the State Bank Commissioner to
transact the business of a trust company on January 1, 1997" after the number "$500,000" and
before the period, and by deleting from the third sentence thereof the words "corporation
organized under this chapter” and inserting in lieu thereof the words "such bank, trust company
or limited purpose trust company" after the word “every" and before the words “shall have".

Section 21. Amend subsection (b) of §749 of Title 5 of the Delaware Code by deleting
from the first sentence thereof the words "as capital stock for a corporation organized under this
chapter” after the words and numbers "prescribed by §745 of this title" and before the closed
parenthesis, ‘and by inserting in the third sentence thereof the words and date "and authorized by
a certificate issued by the State Bank Commissioner to transact the business of a trust company
on January 1, 1997" after the date "February 28, 1933" and before the words "to any amount".

Section 22. Amend §768 of Title 5 of the Delaware Code by deleting the number "10"
after the word "Chapter” and inserting in lieu thereof the number "15".

Section 23. Amend paragraph (1) of subsection (a) of §770 of Title 5 of the Delaware
Code by deleting the fourth sentence thereof in its entirety, beginning with the words "No
certificate” and ending with the words "to be established".

Section 24. Amend subsection (a) of §772 of Title 5 of the Delaware Code by deleting
the words and punctuation *, with prior approval of the Commissioner,” and inserting in lieu
thereof the words and punctuation "or resulting bank (as defined in §795 of this chapter)" after
the word "bank" and before the words "may install", and by inserting the words and punctuation
", provided that such bank shall provide written notice thereof to the Commissioner within 30
days after such automated service branch is installed or operated” after the word "State" and
before the period at the end of that subsection.

Section 25. Amend subsection (b) of §772 of Title 5 of the Delaware Code by deleting in
their entirety the first two sentences of that subsection.

Section 26. Amend §772 of Title 5 of the Delaware Code by deleting subsection (d)
thereof in its entirety.

Section 27. Amend subsection (c) of §784 of Title 5 of the Delaware Code by inserting

" the words and punctuation "; provided, however, that before the expiration of such 30-day period

or any extension thereof, the Commissioner in the Commissioner's sole discretion may by order
extend such period for up to an additional 30 days in order to enable the Commissioner to fulfill
the Commissioner’s responsibilities with respect to the merger" after the word "approved” and
before the period at the end of the first sentence thereof.

Section 28. Amend §786 of Title 5 of the Delaware Code by inserting in the title thereof
the words "banks and federal savings associations” after the word "national" and before the
words "into state banks".

Section 29. Amend subsection (a) of §786 of Title 5 of the Delaware Code by inserting
the words "or federal savings association (as defined in the Home Owners' Loan Act, as
amended, at 12 U.S.C. §1462)" after the words "national bank" and before the words "located in
this State", and by deleting the remaining text of that subsection after the words "may be granted
a state charter” and inserting in lieu thereof the words and punctuation "with the approval of the
State Bank Commissioner; provided, however, that the conversion shall be deemed approved if
no action is taken by the State Bank Commissioner within 30 days after receipt of the completed
application in accordance with subsection (b) of this section. - Notwithstanding any other
provision of this title, a state bank resulting from the conversion of a national bank or federal
savings association may retain and exercise all the powers and rights of the converting national
bank or federal savings association, in addition to all the powers and rights available to a state
bank under this Title." -

Section 30. Amend subsection (b) of §786 of Title 5 of the Delaware Code by inserting
in the first paragraph thereof the words "or federal savings association” after the words "national
bank" and before the words "may apply”, and by inserting in subparagraph (1) thereof the words
"bank or federal savings association" after the word "national" and before the words "to a staie

bank".
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Section 31. Delete existing §793 of Title 5 of the Delaware Code; provided, however,

" that any consumer credit bank formed under Chapter 10 of Title 5 of the Delaware Code that

converted to become a bank deemed as having been formed under Chapter 7 of Title 5 of the
Delaware Code shall be unaffected by the deletion of that section.

ot e s s i e

Section 32. Renumber existing §793A of Title 5 of the Delaware Code as new §793 of
Title 5 of the Delaware Code.

Section 33. Amend subsection (7) of §795 of Title 5 of the Delaware Code by deleting
the words and numbers "has become a Delaware state bank pursuant to §793 of" after the words
“consumer credit bank which" and before the words "this title", and inserting in lieu thereof the
words "became a Delaware state bank pursuant to", and by deleting the reference to "§793A" and
inserting in lieu thereof a reference to "§793".

Section 34. Amend subsection (13) of §795 of Title 5 of the Delaware Code by deleting
the words, numbers and punctuation "bank, as defined in the Bank Holding Company Act of
1956, as amended (12 U.S.C. § 1841 et seq.), that is chartered under the laws of any of the
United States other than this State." and inserting in lieu thereof the words, numbers and
punctuation "State bank, as defined in the Federal Deposit Insurance Act, as amended, at 12
U.S.C. § 1813(a), that is not chartered under the laws of this State.”

Section 35. Amend §795N of Title 5 of the Delaware Code by inserting the words "and
retain any branch office in this State or otherwise continue to conduct a banking busmess in this
State" after the words "out-of-state bank” and before the period.

Section 36. Amend subsection (a) of §803 of Title 5 of the Delaware Code by deleting
from the first sentence thereof the words “and Chapter 10 of this title” after the words “as -
provided in this Chapter” and before the comma, 7 :

Section 37. Amend subsection (a) of §852 of Title 5 of the Delaware Code by deleting
the words “Chapters 7 and 10™ and inserting in lieu thereof the words “Chapter 7" after the word
“and” and before the words “of this title”.

Section 38. Delete §853 of Title 5 of the Delaware Code.

Section 39. Amend §904 of Title 5 of the Delaware Code by deleting the word and
punctuation "; publication” from the title thereof.

Section 40. Amend subsection (a) of §904 of Title 5 of the Delaware Code by deleting
the number “3" and inserting in lieu thereof the number "2" afier the words "at least" and before
the word "directors” in the first sentence thereof.

Section 41. Amend subsection (a) of §909 of Title 5 of the Delaware Code by inserting
the words and punctuation ", in the case of a bank (including a bank and trust company and a
savings bank), the bank's Tier 1 and Tier 2 capital included in the bank's risk-based capital under
the capital guidelines of the appropriate federal banking agency, plus the balance of the bank's
allowance for loan and lease losses not included in the bank's Tier 2 capital for purposes of the
calculation of risk-based capital by the appropriate federal banking agency, based on the bank's
most recent consolidated report of condition filed under 12 U.S.C. §1817(a)(3), or, in the case of
a trust company (other than a bank and trust company),” after the words "total capital, which for
this purpose means" and before the words "the sum of the capital”, and by deleting the words and
punctuation "or, in the case of a mutual savings bank, the sum of the surplus, undivided profit
and the valuation portion of the loan loss reserve accounts of the lender" after the words
“accounts of the lender” and before the colon.

Section 42. Delete §921 of Title 5 of the Delaware Code.,

Section 43. Delete §934 and §935 of Title 5 of the Delaware Code; provided, however,
that this deletion shall not affect any right to indemnification otherwise provided by those
sections.

Section 44. Amend subsection (8) of §941 of Title 5 of the Delaware Code by adding at
the end of that subsection the words and punctuation "Purchases and loans may be included in
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outstanding unpaid indebtedness as of such time as may be specified in tife agréement governing
the plan.”

Section 45. Amend §943 of Title 5 of the Delaware Code by deleting the second and
third sentences of that section and inserting in lieu thereof the following:

“Periodic interest may be calculated using an average daily balance, two-cycle average
daily balance, adjusted balance or previous balance method or using any other balance
computation method provided for in the agreement governing the plan. Periodic billing
cycles may be established in such manner and shall have such duration, as may be
specified in the agreement governing the plan.”

Section 46. Amend §944 of Title § of the Delaware Code by inserting in the second
sentence thereof the words “the first day of the billing cycle that contains” after the words “on or
after” and before the words "the effective date".

Section 47. Amend subsection (a) of §945 of Title 5 of the Delaware Code by deleting
the word “and” at the end of subparagraph (8) thereof, by changing the period at the end of
subparagraph (9) to a semi-colon and by adding new subparagraphs (10) and (11) as follows:

*(10) Prepayment charges authorized under subsection (b) of this section; and

{(11) Subject to any limitations contained in this subchapter, such other fees and
charges as are set forth in the agreement governing the plan."

Section 48. Amend §945 of Title 5 of the Delaware Code by redesignating subsection (b)
thereof as subsection (c) and by adding a new subsection (b) as follows:

"(b) An individual borrower may pay the outstanding unpaid indebtedness
charged to the borrower's account under a plan in full at any time. Except for a charge
imposed to terminate a plan if the agreement governing the plan so provides, a bank may
not impose any prepayment charge in connection with the payment of outstanding unpaid
indebtedness in full by an individual borrower. A bank may charge and collect any
prepayment penalty or charge specified in the agreement govemning the plan in
connection with the payoff and termination of a plan that is secured by a real estate
mortgage. The terms of prepayment of the outstanding unpaid indebtedness relating to a
revolving credit plan involving a borrower other' than an individual borrower shall be as

the bank and the borrower may agree."

Section 49. Amend subsection (a) of §950 of Title § of the Delaware Code by inserting
in the second sentence thereof the words **§943 and” after the words “‘pursuant to” and before the

words “§944 of this title”.

Section 50. Amend §952 of Title 5 of the Delaware Code by deleting the text of that
section in its entirety and inserting in lieu thereof the following:

*(a) Unless the agreement governing a revolving credit plan otherwise provides,
(i) a bank may at any time and from time to time amend the terms of such agreement in
any respect and (ii) any amendment may, on and after the date upon which it becomes
effective as to a particular borrower, apply to all then outstanding unpaid indebtedness in
the borrower’s account under the plan, including any such indebtedness that arose prior to
the effective date of the amendment. An agreement governing a revolving credit plan
may be amended pursuant to the provisions of this section regardless of whether the plan
is active or inactive or whether additional borrowings are available thereunder. Any
amendment that does not increase the rate or rates of periodic interest charged by a bank
to a borrower under §943 or §944 of this title may become effective as determined by the
bank, subject to compliance by the bank with any applicable notice requirements under
the Truth in Lending Act (15 U.S.C. §§1601 et seq.), and the regulations promulgated
thereunder, as in effect from time to time. -

(b) (1) Ifan amendment increases the rate or rates of periodic interest charged
by a bank to a borrower under §943 or §944 of this title, the bank shall mail or deliver to
the borrower, at least 15 days before the effective date of the amendment, a clear and
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conspicuous written notice that shall describe the amendment and shall also set forth the
effective date thereof and any applicable information required to be disclosed pursuant to
the following provisions of this section.

(2) Any amendment that increases the rate or rates of periodic interest
charged by a bank to a borrower under §943 or §944 of this title may become effective as
to a particular borrower if the borrower does not, within 15 days of the earlier of the
mailing or delivery of the written notice of the amendment (or such longer period as may
be established by the bank), furnish written notice to the bank that the borrower does not
agree to accept such amendment. The notice from the bank shall set forth the address to
which a borrower may send notice of the borrower’s election not to accept the
amendment and shall include a statement that, absent the furnishing of notice to the bank
of non-acceptance within the referenced 15 day (or longer) time period, the amendment
will become effective and apply to such borrower. As a condition to the effectiveness of
any notice that a borrower does not accept such amendment, the bank may require the
borrower to return to it all credit devices. If afier 15 days from the mailing or delivery by
the bank of a notice of an amendment (or such longer period as may have been
established by the bank as referenced above) a borrower uses a plan by making a
purchase or obtaining a loan, notwithstanding that the borrower has prior to such use
furnished the bank notice that the borrower does not accept an amendment, the
amendment may be deemed by the bank to have been accepted and may become effective
as to the borrower as of the date that such amendment would have become effective but
for the fumishing of notice by the borrower (or as of any later date selected by the bank).

(3) Any amendment that increases the rate or rates of periodic interest
charged by a bank to a borrower under §943 or §944 of this title may, in lieu of the
procedure referenced in paragraph (2) of this subsection (b), become effective as to a
particular borrower if the borrower uses the plan after a date specified in the written
notice of the amendment that is at least 15 days after the mailing or delivery of the notice
(but that need not be the date the amendment becomes effective) by making a purchase or
obtaining a loan, provided that the notice from the bank includes a statement that the
described usage after the referenced date will constitute the borrower’s acceptance of the
amendment.

(4) Any borrower who furnishes timely notice electing not to accept an
amendment in accordance with the procedures referenced in paragraph (2) of this
subsection (b) and who does not subsequently use the plan, or who fails to use such
borrower’s plan as referenced in paragraph (3) of this subsection (b), shall be permitted to
pay the outstanding unpaid indebtedness in such borrower’s account under the plan in
accordance with the rate or rates of periodic interest charged by a bank to a borrower
under §943 or §944 of this title without giving effect to the amendment; provided,
however, that the bank may convert the borrower’s account to a closed end credit account
as governed by subchapter III of this chapter, on credit terms substantially similar to
those set forth in the then-existing agreement governing the borrower’s plan.

(5) Notwithstanding the other provisions of this subsection (b), no notice -
required by this subsection (b) of an amendment of an agreement governing a revolving
credit plan shall be required, and any amendment may become effective as of any date
agreed upon between a bank and a borrower, with respect to any amendment that is
agreed upon between the bank and the borrower, either orally or in writing,

(c) For purposes of this section, the following are examples of amendments that
shall not be deemed to increase the rate or rates of periodic interest charged by a bank to a
borrower under §943 or §944 of this title:

(1) A decrease or increase in the required number or amount of periodic
instaliment payments;

(2) A change in the schedule or formula used under a variable rate plan
under section 944 of this title provided that the initial interest rate resulting from such
change is not an increase from the rate in effect on the date immediately preceding the
effective date of the change;
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(3) A change from a variable rate to a fixed rate or from a fixed rate to a
variable rate if the resulting rate on the date of change is not an increase from the rate in
effect immediately prior to the change;

(4) A change from a daily periodic rate to a periodic rate other than daily
or from a periodic rate other than daily to a daily periodic rate; and

(5) A change in the method of determining the outstanding unpaid
indebtedness upon which periodic interest is calculated (including, without limitation, a
change with respect to the date by which or the time period within which a new balance
or any portion thereof must be paid to avoid additional periodic interest).

(d) The procedures for amendment by a bank of the terms of a plan to which a
borrower other than an individual borrower is a party may, in lieu of the foregoing
provisions of this section, be as the agreement governing the plan may otherwise
provide.”

Section 51. Amend §965 of Title 5 of the Delaware Code by changing the period at the
end of subsection (2) to a semicolon and adding new subsections (3), (4) and (5) as follows:

"(3) Returned payment charges;
(4) Documentary evidence charges; and

(5) Subject to any limitations contained in this subchapter, such other fees and
charges as are set forth in the agreement governing, or the bond, note or other evidence
of, the loan."

Section 52. Amend §968 of Title 5 of the Delaware Code by inserting in the second
sentence thereof the words “§963 and” after the words “pursuant to” and before the words “§964
of this title”.

Section 53. Delete all the provisions of Chapter 10 of Title 5 of the Delaware Code;
provided, however, that any bank originally formed pursuant to that chapter shall be unaffected
by the deletion of that chapter.

Section 54. Amend subsection (a) of §110! of Title 5 of the Delaware Code by deleting
from the first sentence thereof the words and punctuation “(which for the purposes of this chapter
has the same meaning as in §795 of this title)", by deleting from the first sentence thereof the
words and punctuation "(which for the purposes of this chapter has the same meaning as in §795
of this title, and in addition shall also mean the branch offices in this State of out-of-state
banks)", and by inserting between the existing first and second sentences thereof the following:

"For the purposes of this chapter, "out-of-state bank" shall have the same meaning as in
§795 of this title. Also for the purposes of this chapter, "resulting branch" shall have the
same meaning as in §795 of this title and, in addition, shall also mean the branch offices
in this State of out-of-state banks."-

Section 55. Further amend subsection (a) of §1101 of Title 5 of the Delaware Code by
inserting the word "or" after the semicolon at the end of subparagraph (1)b.2,, and by adding a
new subparagraph (1)b.3., as follows: ’

»3, Derived from business activities carried on outside the State, which
subsidiary, foreign branch or other branch established outside of this State is subject to
shares. tax under the laws of another state; provided, however, that in the case of any
subsidiary engaged in the sale, distribution or underwriting of, or dealing in, securities,
the amount of income excluded pursuant to this sub-subparagraph b.3. shall in no event
exceed 50 percent of such subsidiary's net operating income before taxes;"

Section 56. Amend §1102 of Title 5 of the Delaware Code by designating all of the
existing text of that section as subsection (a) thereof, and by adding to that section a new

subsection (b), as follows:
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"(b) Every banking organization (or out-of-state bank that operates a resulting
branch in this State), trust company, or federal savings bank not headquartered in this
State but maintaining branches in this State failing to comply with subsection (a) of this
section shall be subject to a penalty of $25 for each day that it continues in such failure;
unless the Commissioner is satisfied that such failure was not wWillful. Any penalty that
may be imposed by the Commissioner hereunder shall be paid to the State Treasurer for
deposit in the General Fund.”

Section 57. Amend subsection (a) of §1104 of Title 5 of the Delaware Code by adding
the following sentences at the end of that subsection:

"Every banking organization (or out-of-state bank that operates a resulting branch in this
State), trust company, or federal savings bank not headquartered in this State but
maintaining branches in this State failing to file the tentative return covering estimated
bank franchise tax liability required by this subsection shall be subject to a penalty of $25
for each day that it continues in such failure; unless the Commissioner is satisfied that
such failure was not willful. Any penalty that may be imposed by the Commissioner
hereunder shall be paid to the State Treasurer for deposit in the General Fund.”"

Section 58. Amend subparagraph (1) of subsection (c) of §1104 of Title 5 of the
Delaware Code by deleting the number, words and punctuation "1-1/2 percent per month, or
fraction thereof," and inserting in lieu thereof the number and words "0.05 percent per day".

Section 59. Amend subsection (e) of §1104 of Title 5 of the Delaware Code by deleting
the number and words "1-1/2 percent shall be assessed for each month or fraction thereof" and
inserting in lieu thereof the number and words "0.05 percent shall be assessed for each day".

Section 60. Amend subsection (a) of §1105 of Title 5 of the Delaware Code by deleting
the words and punctuation "net income for years beginning before January 1, 1983, or taxable
income for years beginning after December 31, 1982, as defined in this chapter,” and inserting in
lieu thereof the words "taxable income", and by deleting the words and punctuation "net income
for years beginning before January 1, 1983, or taxable income for years beginning after
December 31, 1982, as applicable," wherever such words and punctuation appear in that
subsection and inserting in lieu thereof the words "taxable income".

Section 61. Amend subsection (d) of §1537 of Title 5 of the Delaware Code by deleting
the reference to "§793A" and inserting in lieu thereof a reference to "§793".

Section 62. Amend §1544 of Title 5 of the Delaware Code by deleting the reference l(-)
"§793A" and inserting in lieu thereof a reference to "§793".

Section 63. Amend subsection (5) of §2214 of Title 5 of the Delaware Code by adding at
the end of that subsection the words and punctuation "Purchases and loans may be included in
outstanding unpaid indebtedness as of such time as may be specified in the agreement governing
the plan."

Section 64. Amend §2216 of Title 5 of the Delaware Code by deleting the second and
third sentences of that section and inserting in lieu thereof the following:

“Periodic interest may be calculated using an average daily balance, two-cycle average
daily balance, adjusted balance or previous balance method or using any other balance
computation method provided for in the agreement governing the plan. Periodic billing
cycles may be established in such manner and shall have such duration, as may be
specified in the agreement governing the plan.”

Section 65. Amend §2217 of Title 5 of the Delaware Code by inserting in the second
sentence thereof the words "the first day of the billing cycle that contains” after the words "on or
after”" and before the words "the effective date".

Section 66, Amend subsection (a) of §2218 of Title 5 of the Delaware Code by deleting
the word “and” at the end of subparagraph (4) thereof, by redesignating subparagraph (5) as
subparagraph (6), and by adding a new subparagraph (5) as follows:
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*“(5) Prepayment charges authorized by subsection (b) of this section; and”

Section 67. Amend §2218 of Title 5 of the Delaware Code by redesignating subsection
(b) thereof as subsection (c) and by adding a new subsection (b) as follows:

"(b) A borrower may pay the outstanding unpaid indebtedness charged to the
borrower's account under a plan in full at any time. Except for a charge imposed to +
terminate a plan if the agreement governing the plan so provides, a licensee may not
impose any prepayment charges in connection with the payment of outstanding unpaid
indebtedness in full by a borrower. A licensee may charge and collect any prepayment
penalty or other charge specified in the agreement governing the plan in connection with
the payoff and termination of a plan that is secured by a real estate mortgage."

Section 68. Amend subsection (a) of §2222 of Title 5 of the Delaware Code by inserting
in the second sentence thereof the words ““§2216 and” after the words “pursuant to” and before
the words *‘§2217 of this title”.

Section 69. Amend §2224 of Title 5 of the Delaware Code by deleting the text of that
section in its entirety and inserting in lieu thereof the following:

“(a) Unless the agreement governing a revolving credit plan otherwise provides,
(i) a licensee may at any time and from time to time amend the terms of such agreement
in any respect and (ii)} any amendment may, on and after the date upon which it becomes
effective as to a particular borrower, apply to all then outstanding unpaid indebtedness in
the borrower’s account under the plan, including any such indebtedness that arose prior to
the effective date of the amendment. An agreement governing a revolving credit plan
may be amended pursuant to the provisions of this section regardless of whether the plan
is active or inactive or whether additional borrowings are available thereunder. Any
amendment that does not increase the rate or rates of periodic interest charged by a
licensee to a borrower under §2216 or §2217 of this title shall become effective as
determined by the licensee, subject to compliance by the licensee with any applicable
notice requirements under the Truth in Lending Act (15 U.S.C. §§1601 et eeq.), and the
regulations promulgated thereunder, as in effect from time to time.

(b) (1) If an amendment increases the rate or rates of periodic interest charged
by a licensee to a borrower under §2216 or §2217 of this title, the licensee shall mail or
deliver to the borrower, at least 15 days before the effective date of the amendment, a
clear and conspicuous written notice that shall describe the amendment and shall also set
forth the effective date thereof and any applicable information required to be disclosed
pursuant to the following provisions of this section.

(2) Any amendment that increases the rate or rates of periodic interest
charged by a licensee to a borrower under §2216 or §2217 of this title shall become
effective as to a particular borrower if the borrower does not, within 15 days of the earlier
of the mailing or delivery of the written notice of the amendment (or such longer period
as may be established by the licensee), furnish written notice to the licensee that the
borrower does not agree to accept such amendment. The notice from the licensee shall
set forth the address to which a borrower may send notice of the borrower’s election not
to accept the amendment and shall include a statement that, absent the furnishing of
notice to the licensee of non-acceptance within the referenced 15 day (or longer) time
period, the amendment will become effective and apply to such borrower. As a condition
to the effectiveness of any notice that a borrower does not accept such amendment, the
licensee may require the borrower to return to it all credit devices. If after 15 days from
the mailing or delivery by the licensee of a notice of an amendment (or such longer
period as may have been established by the licensee as referenced above) a borrower uses
a plan by making a purchase or obtaining a loan, notwithstanding that the borrower has
prior to such use furnished the licensee notice that the borrower does not accept an
amendment, the amendment may be deemed by the licensee to have been accepted and
may become effective as to the borrower as of the date that such amendment would have
become effective but for the furnishing of notice by the borrower (or as of any later date
selected by the licenset).
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(3) Any amendment that increases the rate or rates of periodic interest
charged by a licensee to a borrower under §2216 or §2217 of this title may, in lieu of the
procedure referenced in paragraph (2) of this subsection (b), become effective as to a
particular borrower if the borrower uses the plan after a date specified in the written
notice of the amendment that is at least 15 days after the mailing or delivery of the notice
(but that need not be the date the amendment becomes effective) by making a purchase or
obtaining a loan, provided that the notice from the licensee includes a statement that the
described usage after the referenced date will constitute the borrower’s acceptance of the
amendment.

-

(4) Any borrower who furnishes timely notice electing not to accept an
amendment in accordance with the procedures referenced in paragraph (2) of this
subsection (b) and who does not subsequently use the plan, or who fails to use such
borrower’s plan as referenced in paragraph (3) of this subsection (b), shall be permitted to
pay the outstanding unpaid indebtedness in such borrower’s account under the plan in
accordance with the rate or rates of periodic interest charged by a licensee to a borrower
under §2216 or §2217 of this title without giving effect to the amendment; provided,
however, that the licensee may convert the borrower’s account to a closed end credit
account as governed by subchapter III of this chapter, on credit terms substantially similar
to those set forth in the then-existing agreement governing the borrower’s plan.

(5) Notwithstanding the other provisions of this subsection (b), no noticc
required by this subsection (b) of an amendment of an agreement governing a revolving
credit plan shall be required, and any amendment may become effective as of any date
agreed upon between a licensee and a borrower, with respect to any amendment that is
agreed upon between the licensee and the borrower, either orally or in writing.

(c) For purposes of this section, the following are examples of amendments that
shall not be deemed to increase the rate or rates of periodic interest charged by a licensee
to a borrower under §2216 or §2217 of this title:

(1) A decrease or increase in the required number or amount of periodic
installment payments;

(2) A change in the schedule or formula used under a variable rate plan
under section 2217 of this title provided that the initial interest rate resulting from such
change is not an increase from the rate in effect on the date immediately-preceding the
effective date of the change;

(3) A change from a variable rate to a fixed rate or from a fixed rate to a
variable rate if the resulting rate on the date of change is not an increase from the rate in
effect immediately prior to the change;

(4) A change from a daily periodic rate to a périodic ratc other than daily
or from a periodic rate other than daily to a daily periodic rate; and

(5) A change in the method of determining the outstanding unpaid
indebtedness upon which periodic interest is calculated (including, without limitation, a
change with respect to the date by which or the time period within which a new balance
or any portion thereof must be paid to avoid additional periodic interest).”

Section 70. Amend the title of Chapter 23 of Title 5 of the Delaware Code by deleting

the words and punctuation ",DRAFTS AND MONEY ORDERS" and inserting in lieu thereof
the words "AND TRANSMISSION OF MONEY".

Section 71. Amend §2302 of Title 5 of the Delaware Code by inserting at the end of that

section a new subsection (8), as follows:

"(8) "Accelerated Mortgage Payment Provider" means any person who, in
accordance with a written contract, receives funds from a mortgagor to transmit, on
behalf of such mortgagor, to a lender or servicer, in order to exceed regularly scheduled
minimum payment obligations under the terms of the indebtedness.”
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Section 72, Amend subsection (a) of §2304 of Title 5 of the Delaware Code by deleting
the words, numbers and punctuation "any of the following: (1) Banks” and inserting in lieu
thereof the word "banks", by deleting the semi-colon after the words "agent authorized to do
business in this State" and inserting in lieu thereof a period, and by deleting existing
subparagraph (2) thereof in its entirety. :

Section 73, Amend §2309 of Title 5 of the Delaware Code by deleting the title and text
of that section in their entirety, and inserting in lieu thereof the following:

“§2309 Surety Bonds and Irrevocable Letters of Credit.
(a) Surety Bonds.

(1) Every licensee shall file with the Commissioner, in a form satisfactory
to the Commissioner, an original corporate surety bond, with surety provided by a
corporation authorized to transact business in this State, in the principal sum of $25,000
and in an additional principal sum of $5,000 for each location, in excess of one, at which
the applicant proposes to conduct a business licensed by this chapter, but in no event shall
the bond be required to be in excess of $250,000.
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2) " No bond shall be accepted unless the following requirements are
satisfied:
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(i) The term of the bond shall be commensurate with the license
period or continuous;

(ii) The expiration date of the bond shall not be earlier than
midnight of the date on which the license expires; and

(iii) The bond shall run to the State, for the benefit of the Office of
the State Bank Commissioner and for the benefit of all consumers injured by any
@ wrongful act, omission, default, fraud or misrepresentation by a licensee in the course of
its activity as a licensee. Compensation under the bond shall be for amounts which
represent actual losses and shall not be payable for claims made by business creditors,
third-party service providers, agents or persons otherwise in the employ of the licensee.
Surety claims shall be paid to the Office of the State Bank Commissioner by the insurer
not later than 90 days after receipt of a claim. Claims paid after 90 days shall be subject
to daily interest at the legal rate. The aggregate liability of the surety on the bond,
exclusive of any interest which accrues for payments made after 90 days, shall in no
event exceed the amount of such bond.

(3) If the licensee changes its surety company or the bond is otherwise
amended, the licensee shall immediately provide the Commissioner with the arnended
original copy of the surety bond. No cancellation of an existing bond by a surety shall be
effective unless written notice of its intention to cancel is filed with the Commissioner at
least thirty (30) days before the date upon which cancellation shall take effect.

(4) The Commissioner may require potential claimants to provide such
documentation and affirmations as the Commissioner shall determine to be necessary and
appropriate. In the event the Commissioner determines that multiple consumers have
been injured by a licensee, the Commissioner shall cause a notice to be published for the
purpose of identifying all relevant claims,

(5) When a surety company receives a claim against the bond of a
licensee, it shall immediately notify the Commissioner and shall not pay any claim unless
and until it receives notice to do so from the Commissicner.

(6) The Commissioner shall have a period of two calendar years after the
effective date of cancellation or termination of the surety bond by the insurer to submit
claims to the insurer,

(b) Irrevocable Letters of Credit.
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In lieu of requiring the filing of a surety bond, the Commissioner may, at
the Commissioner’s discretion, accept from a licensee an irrevocable letter of credit.

(1) Such irrevocable letter of credit shall be provided by an insured
depository institution (as defined in the Federal Deposit Insurance Act at 12 U.S.C.
§1813(c)) acceptable to the Commissioner, in a form satisfactory to the Commissioner in
the principal sum of $25,000 and in an additional principal sum of $5,000 for each
location, in excess of one, at which the applicant proposes to conduct a business licensed
by this chapter, but in no event shall such irrevocable letter of credit be required to be in

excess of $250,000.

(2) No irrevocable letter of credit shall be accepted unless the following
requirements are satisfied:

(i} The irrevocable letter of credit shall run to the State, for the
benefit of the Office of the State Bank Commissioner and for the benefit of all consumers
injured by the wrongful act, omission, default, fraud or misrepresentation by a licensee in
the course of its activity as a licensee. Compensation under the irrevocable letter of credit
shall be for amounts which represent actual losses and shall not be payable for claims
made by business creditors, third-party service providers, agents or persons otherwise in
the cmploy of the licensee. The aggregate liability of the insured depository institution
issuing the irrevocable letter of credit shall in no event exceed the amount of such
irrevocable letter of credit; and

(ii) Draws upon such irrevocable letter of credit shall be available
by sight drafts thereunder, in amounts determined by the Commissioner, up to the
aggregate amount of the imrevocable letter of credit. Such drafts shall be paid in
accordance with §5-112(1) of Title 6 of the Delaware Code.

(3) The Commissioner may require potential claimants to provide such
documentation and affirmations as the Commissioner shall determine to be necessary and
appropriate. In the event the Commissioner determines that multiple consumers have
been injured by a licensee, the Commissioner shall cause a notice to be published for the
purpose of identifying all relevant claims.

(4) The Commissioner may refuse release of an irrevocable letter of
credit, following the surrender of a license, up to two (2) years after the effective date of
such termination of licensure.” :

Section 74. Amend §2312 of Title 5 of the Delaware Code by designating all of the
existing text of that section as subsection "(a)" thereof, and by inserting at the end of that section
a new subsection "(b)", as follows:

"(b) Each licensee engaged in the business of receiving money for transmission
shall be liable for payment of all amounts received for transmission.”

Section 75. Amend §2313 of Title 5 of the Delaware Code by inserting at the end of that
section a new subsection "(c)", as follows:

"(c) In lieu of the provisions of subsection (b) of this section, every accelerated
mortgage payment provider may fumish an annual statement to a mortgagor of the
transmittals. Each such statement shall identify the dates money was received for
transmission and the amounts thereof, the dates transmittals were made to the lender on
behalf of the mortgagor and the amounts thereof, and the name and address of the lender
or recipient of such transmittals.”

Section 76. Amend §2314 of Title 5 of the Delaware Code by deleting the words "In
furtherance of the foregoing” from the beginning of the second sentence thereof and capitalizing
the first letter of the word "the", which becomes the first word in that sentence.

Section 77. Amend §2714 of Title 5 of the Delaware Code by deleting the title and text
of that section in their entirety, and inserting in lieu thereof the following:
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“§2714 Surety Bonds and Irrevocable Letters of Credit.

(a) Surety Bonds.

(1) Every licensee shall file with the Commissioner, in a form satisfactory
to the Commissioner, an original corporate surety bond, with surety provided by a
corporation authorized to transact business in this State, in the principal sum of $5,000.

(2) No bond shall be accepted unless the -following requirements are
satisfied:

(i) The term of the bond shall be commensurate with the license
period or continuous;

(ii) The expiration date of the bond shall not be earlier than
midnight of the date on which the license expires; and

(iif) The bond shall run to the State, for the benefit of the Office of
the State Bank Commissioner and for the benefit of all consumers injured by any
wrongful act, omission, default, fraud or misrepresentation by a licensee in the course of
its activity as a-licensce. Compensation under the bond shall be for amounts which
represent actual losses and shall not be payable for claims made by business creditors,
third-party service providers, agents or persons otherwise in the employ of the licensee.
Surety claims shall be paid to the Office of the State Bank Commissioner by the insurer
not later than 90 days after receipt of a claim. Claims paid after 90 days shall be subject
to daily interest at the legal rate. The aggregate liability of the surety on the bond,
exclusive of any interest which accrues for payments made after 90 days, shall in no
event exceed the amount of such bond.

(3) If the licensee changes its surety company or the bond is otherwise
amended, the licensee shall immediately provide the Commissioner with the amended
original copy of the surety bond. No cancellation of an existing bond by a surety shall be
effective unless written notice of its intention to cancel is filed with the Commissioner at
least thirty (30) days before the date upon which cancellation shall take effect.

(4) The Commissioner may require potential claimants to provide such
documentation and affirmations as the Commissioner shall determine to be necessary and
appropriate. In“the event the Commissioner determines that multiple consumers have
been injured by a licensee, the Commissioner shall cause a notice to be published for the
purpose of identifying all relevant claims.

(5) When a surety company receives a claim against the bond of a
licensee, it shall immediately notify the Commissioner and shall not pay any claim unless
and until it receives notice to do so from the Commissioner.

(6) The Commissioner shall have a period of two calendar years after the
effective date of cancellation or termination of the surety bond by the insurer to submit
claims to the insurer.

(b) Irrevocable Letters of Credit.

In lieu of requiring the filing of a surety bond, the Commissioner may, at
the Commissioner’s discretion, accept from a licensee an irrevocable letter of credit.

(1) Such irrevocable letter of credit shall be provided by an insured
depository institution (as defined in the Federal Deposit Insurance Act at 12 US.C.
§1813(c)) acceptable to the Commissioner, in a form satisfactory to the Commissioner in
the principal sum of $5,000.

(2) No irrevocable letter of credit shall be accepted unless the following
requirements are satisfied:

(i) The irrevocable letter of credit shall run to the State, for the
benefit of the Office of the State Bank Commissioner and for the benefit of all consumers
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injured by the wrongful act, omission, default, fraud or misrepresentation by a licensee in
the course of its activity as a licensee. Compensation under the irrevocable letter of credit
shall be for amounts which represent actual losses and shall not be payable for claims
made by business creditors, third-party service providers, agents or persons otherwise in
the employ of the licensee. The aggregate liability of the insured depository institution
issuing the irrevocable letter of credit shall in no event exceed the amount of such
irrevocable letter of credit; and

(ii) Draws upon such irrevocable letter of credit shall be available
by sight drafis thereunder, in amounts determined by the Commissioner, up to the
aggregate amount of the irrevocable letter of credit. Such drafts shall be paid in
accordance with §5-112(1) of Title 6 of the Delaware Code.

(3) The Commissioner may require potential claimants to provide such
documentation and affirmations as the Commissioner shall determine to be necessary and
appropriate. In the event the Commissioner determines that multiple consumers have
been injured by a licensce, thc Commissioner shall cause a notice to be published for the
purpose of identifying all relevant claims.

(4) The Commissioner may refuse release of an irrevocable letter of
credit, following the surrender of a license, up to two (2) years after the effective date of
such termination of licensure.”

Section 78. Amend subsection (e) of §2902 of Title 5 of the Delaware Code by inserting
thc words and punctuation "In case there is a change of name but no change in corporate
structure, the Commissioner shall endorse such name change on the license without charge.”
between the existing first and second sentences thereof, and by inserting in the existing second
sentence thereof the word "otherwise” after the words "Such license shall not be" and before the
words "transferable or assignable".

Section 79. Amend subsection (b) of §2909 of Title 5 of the Delaware Code by deleting
from the first sentence thereof the reference to "§2907" and inserting in lieu thereof a reference to
"§2908".

Section 80. Amend paragraph (7) of subsection (a) of §1903 of Title 30 of the Delaware
Code by deleting the reference to "§1101(a)(3) and (4) of Title 5" and inserting in lieu thereof a
reference to "§1101(a)(1)d. and §1101(a)(1)e. of Title 5".

. Section 81. If any provision of this Act or the application of any section or part thereof to
any person or circumstance is held invalid, such invalidity shall not affect other provisions or
applications of this Act that can be given effect without the invalid provision or application.

Section 82. This Act shall take effect immediately upon its adoption,

Approved April 23, 1997
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CHAPTER 20
FORMERLY
SENATE BILL NO. 30

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE RELATING TO THE
REGISTRATION OF MOTOR VEHICLES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §2121(b), Title 21 of the Delaware Code, by striking the first sentence
appearing in the second paragraph and by inserting in lieu thereof the following:

“Motor vehicles with a registered gross weight of 5,000 pounds or less may be
assigned any type of number plate. Motor vehicles, except for recreational vehicles, with a
registered weight rating above 5,000 pounds will be assigned commercial or farm truck license
plates. The number plates for motorcycles and mopeds as defined by §101(19) and (53) of this
title shall display thereon the letters MC for motorcycles and the letters MP for mopeds.”

Section 2. Amend §2156, Title 21 of the Delaware Code, by striking subsection (a) in its
entirety and by inserting in lieu thereof the following:

*(a) The registration fee for all convertible vehicles shall be ascertained upon the
basis of the vehicle’s gross load weight. It shall be determined which is the greater, the gross
load weight as a carrier of persons or the gross load weight as the carrier of property, and the
greater gross load weight shall be the basis for calculating the required registration fees. The fee
for all station wagons or suburbans shall be the same as for vehicles used for pleasure as
provided in §2151 of this Title.”

Approved April 29, 1997
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CHAPTER 21

FORMERLY

HOUSE BILL NO. 130

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO THE ‘
ADJUSTMENT OF ELECTION AREAS FOR CAPE HENLOPEN SCHOOL B

DISTRICT BOARD MEMBERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF

DELAWARE: - -

Section 1. Amend §1069, Title 14 of-the Delaware Code by deleting subparagraphs (b) ;
and (c) in their entirety, and substituting in lieu thereof the following: E

“(b) The Cape Henlopen School District is hereby divided into 4 areas as follows:

(1) Area A: Beginning at a point on the shoreline of the Delaware Bay
between Broadkill Beach and Roosevelt Inlet near where the Broadkill River runs in an
east-westerly direction; thence following a westerly direction through the middle of the
Broadkill River to the mid point of the confluence of Beaverdam Creek; thence in a
southerly direction through the middle of Beaverdam Creek to the boundary line of Cape T
Henlopen School District; thence following the boundary of Cape Henlopen School E
District first in a westerly direction and extending to the shoreline of Delaware Bay in the
vicinity of Fowlers Beach; thence in a southerly direction to the beginning point. !

(2) Area B: Beginning at a point on the shoreline of the Delaware Bay
intersected by perpendicular line running through and extended from the middle of Route
9 on Lewes Beach; thence following a westerly direction through the middle of Route 9
until the intersection of Route 261; thence in a southerly direction through the middle of
Route 261 until the intersection of Route 285; thence in a southerly direction through the
middle of Route 285 to the intersection of Route 5; thence southerly through the middle
of Route 5 until the intersection with the District’s boundary: thence following the
District’s boundary first in a westerly then northerly direction until the boundary connects
to the same point where Area A’s boundary intersects with Route 259 and Beaverdam
Creek; thence following the same boundary for Area A to the Delaware Bay; thence in a
southerly direction along the shoreline of Delaware Bay to the beginning point.

(3) Area C: Beginning at the same point on the shoreline of Delaware Bay as
Area B and following the same boundary of Area B in a westerly and then southerly
direction until the line meets the District boundary; thence in an easterly direction along
the District boundary to a point on the boundary which is directly grid south of the tip of
Bald Eagle Point; thence in a northwesterly direction, off-shore of land, through the
center of Love Creek to the intersection of Route 24; thence in a northeasterly direction
through the center of Route 24 until the intersection of Route 1; thence for a short
distance in a southerly direction through the center of Route | until the intersection of
Route 270; thence in a northeasterly direction through the center of Route 270 until the
termination of Route 270 near the sewage treatment plant; thence in a grid easterly
direction to the shoreline of the Atlantic Ocean; thence in a northerly direction along the
shoreline of the Atlantic Ocean and then in a westerly direction along the shoreline of the
Delaware Bay to the beginning point.

(4) Area D: Beginning at a point where the Indian River Inlet and the Atlantic
Ocean converge; thence in a westerly and then northerly direction until the line meets the
point of intersection for Area C and the District boundary; thence following the same
boundary for Area C in a northerly and then easterly direction until the line meets the
shoreline of the Atlantic Ocean; thence in a southerly direction to the beginning point.

(c) School board members shall be elected in the following manner:
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(1) At the regular school election in 1997 the qualified electors in the
school district shall choose 1 member who is a resident of Area D. The member shall
serve a term of one year.

(2) At the regular school election in 1998 the qualified electors in the
school district shall choose | member who is a resident of Area A. One member shall be
elected from Area D and shall serve a term of four years.

(3) At the regular school election in 1999 the qualified electors in the
school district shall choose 1 member who is a resident of Area C and | member who is a
resident of the district at large.

(4) At the regular school election in 2000 the qualified clectors in the
school district shall choose | member who is a resident of area B and 1 member who is a
resident of the district at large.

(5) At the regular school election in 2001 the qualified electors in the
school district shall choose I member who is a residence of the district at large.

(6) All subsequent school board elections shall follow a schedule with a 5
year sequence as herein listed and thereafter:

2002 -- Elect I member who is a resident of Area D
2003 -- Elect 1 member who is a resident of Area A
2004 -- Elect 1 member who is a resident of Area C and
onc member who is a resident of the district at large.
2005 -- Elect 1 member who is a resident of Area B and one
member who is a resident of the district at large.
2006 -- Elect one member who is a resident of the district
at large.

(7) Except for the shortened term of Area D for one year from 1997 to
1998 and Area D for four years from 1998 to 2002, thereafter, each school board member
shall be clected to a term of 5 years. An exception shall be when such election is to fill
an unexpired term as provided in this chapter, until a successor has been elected and duly
qualified, said term of such elected school board member to commence on the 1st day of

July following his election. .

(8) Nominations. for each candidate qualified to be a school board member
shall provide a declaration of intention as to whether the candidate is to serve at large, if
elected, or if the candidate is to serve from his legal place of residence whether it be Area
A, B, C, or D, depending upon board members to be elected in a given year.
Nominations in either case shall be by residents of the school district as provided
elsewhere in this chapter. At the election, whether by voting machine or ballet, the
names of all persons properly nominated shall be listed alphabetically in appropriate
groupings by area and/or “at large.” If in a given year when nominations may be made
for members living in a specific area and no nominations are se made, and if during that
given year a nomination may also be made for a member to serve “at large”, the member
“at large” living in the given area receiving the highest number of votes shall be declared
duly elected to the position of school board member; if the same candidate should also
have received the highest number of votes of all candidates nominated to serve “at large”
then the person receiving the second highest number of votes shall be declared duly
elected to the position “at large” in the school district.
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(9) In all school board elections nominations may be made and board
members chosen at the election by qualified electors of the entire school district thereof.

(10) Each school board member so elected shall have those qualifications
prescribed by this chapter and shall meet any other requirements provided in this
section.”

Approved April 29, 1997
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CHAPTER 22
FORMERLY

HOUSE BILL NO. 5
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND SECTION 114, CHAPTER 1 OF TITLE 26 OF THE
DELAWARE CODE RELATING TO THE FEES TO BE CHARGED BY THE
PUBLIC SERVICE COMMISSION AND TO SET A NEW, INCREASED
SCHEDULE FOR SUCH FEES AND CHARGES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (three-fifths of all members elected to each house thereof concurring

therein):

Section 1. Amend Subchapter I, § 114(a), Title 26, Delaware Code, by striking
said subsection (a) in its entirety and substituting in lieu thereof a new subsection (a) to
read as follows: -

“(a) The Commission may impose charges and fees for filing and for other
services rendered by it in accordance with the following schedule of fees:

SCHEDULE OF FEES
1. For filing the annual financial statement of any public
ULHEY . e $25.00
2. Certificates of Public Convenience and Necessity:

(a) For filing each original application for a
certificate of public convenience and necessity
(except for telecommunications local exchange

service or application for approval of a transfer of such
Certificate)......c.ovmveieiiiiiiiiiiiiiiiiiiiiiiaaae 750.00

{b) For filing each extension to a certificate of

public convenience and necessity (except for
telecommunicatipns local exchange service)......... 300.00
(c) For filing each application for a certificate

of public convenience and necessity (for original

or for extension) to provide telecommunications

local exchange service, or application for approval of a transfer of such
certificate..........covvviiiiniiiniiniiin 3000.00

3. For filing each application for approval or
authority to discontinue or abandon all or any
part of any public utility operation or service... 150.00

4. (a) For each filing of rate or tariff schedules, or any
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amendment thereto or notice of changes therein. 50.00
(b) For each filing of petition or application to

increase rates.........coovvviviininnnn, 100.00
For filing each petition or application urder

§ 215(a)(1) of this title......... 100.00
For filing each petition or application under g
§ 215(a)(2) of this title in accordance

with the following schedule based upon the

aggregate amount of the stocks (by par value

or by stated value if no par), notes, bonds, other

evidence of indebtedness. The fee so established

is to be used to evaluate such petition or application

in lieu of any other assessment..................coevininneen -

AGGREGATE AMOUNT
Under $1,000,001..........oooiiviviiinnnninens 150.00

$1,000,001 - $10,000,000...........ocovvvivinininnnnenns 250.00
$10,000,001 and above...........coovvviviiiiiiinie 350.00

For preparing and certifying to the Superior Court

any record in appeal..............ocooin 400.00
For certifying a copy of each paper, order, record,

transcript or any other official document other than to-the Superior
COUTt....vivv e 10.00

Upon request therefor by either a consumer

or a utility for testing each water meter having

an outlet not exceeding one inch...... [ETTTONTI 10.00
Upon request therefor by either a consumer or a

utility for testing each water meter having an

outlet of more than one inch but not exceeding

tWO INCheS........oocivi 15.00

Upon request therefor by either a consumer or

~ autility for testing each electric meter.......... 10.00

The charge or fee for any services rendered by

the Commission in filing papers, documents,
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records or other items not expressly provided

for in this subsection shall be a reasonable charge

or fee in relation to the service rendered, not to exceed the highest fee or
charge permitted on this schedule

of fees fixed by the Commission from time to time.”

Section 2. A copy of the “Schedule of Fees” set forth in Section 1 above,
accompanied with a citation to this Act shall be maintained and available for public inspection
at the offices of the Public Service Commission. The fees and charges set forth in such
schedule shall apply to all documents filed and .to all services rendered after the date of
enactment.

Section 3. The fees and charges imposed under the “Schedule of Fees” set forth in
section 1 above shall be in addition to any fees, charges, or assessments imposed under the
provisions of §§ 114(b),(c) and 115 of this title.  All monies collected pursuant to such
schedule shall be deposited in accord with § 116 of this title.

Approved April 29, 1997
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CHAPTER 23
FORMERLY
HOUSE BILL NO. 79

AN ACT AUTHORIZING THE CHRISTINA REORGANIZED SCHOOL DISTRICT
AND/OR STATE BOARD OF EDUCATION TO EXCHANGE CERTAIN SCHOOL
REAL PROPERTY FOR THE PROPERTY OF ANOTHER PERSON,

WHEREAS, the Christina Reorganized School District desires to cxchange a parcel of
school real property having approximately 0.58 acres (25,481 square feet) and being a portion of
the Christiana-Salem Elementary School property, located on West Main Street, in White Clay
Creek Hundred, for a parcel of land consisting of 0.76 acres (33,120 square feet), adjoining the
school site and owned by Allied Properties, Inc’; and

WHEREAS, the said school parcel of land is located on the east side of Browns Lane at
the Southwest corner of the school site, and is no longer needed for school purposes; and

WHEREAS, the exchange will be beneficial to the school district as the Allied
Properties’ parcel of land is located on West Main Street and, if acquired by the school district,
will increase the school site’s frontage on West Main Street from 447 fect, more or less, to 544
feet, more or less, an increase of approximately 107 feet.

NOW, THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Notwithstanding the provisions of subsections (a), (c) or (d) of 1057, Title 14,
Delaware Code, or any other laws of this State, the Christina Reorganized School District and/or
State Board of Education, as the case may be, are authorized and empowered to exchange the
parcel of school and, consisting of 0.58 acres, more or less, and more particularly described and
identified as Parcel A on Plan of Thorpe Property, dated October 13, 1991 and prepared by
Engineering Consulting Incorporation, for the parcel of land, consisting of 0.76 acres, more or
less, and more particularly described and identified as Parcel B on said Plan, said Parccl B being
owned by Allied Properties, Inc.

Section 2. The Christina Reorganized School District and/or State Board of Education, as
the case may be, are authorized and empowered to execute and deliver to Allied Properties, Inc. a
good and sufficient deed and such affidavits as are required by law, granting and conveying the
aforementioned Parcel A to Allied Properties, Inc. on the condition that Allied Properties, Inc.:

(a) Prepare at its own expense the deeds to be executed by the parties, each deed to recite
the sum of one dollar ($1.00) as consideration; and

(b) Execute and deliver to the Christina Reorganized School District a good and
sufficient deed granting and conveying the aforementloncd Parcel B to the Christina Reorganized
School District; and

(c) Pay the cost of recording the deeds executed by the parties; and

(d) Prepare at its expense such affidavits and other documents as are required by law to
transfer legal title to land.

Section 3. The Christina Reorganized School District and/or State Board of Education, as
the case may be, may convey the aforementioned Parcel A to Allied Properties, Inc., subject to
the provisions of Section 2 hereof, without complying with the provisions of subsections (a), (c)
or {d) of Section 1057, Title 14, Delaware Code.

Approved May 7, 1997




Chapter 24 41
Vol. 71

CHAPTER 24
FORMERLY
HOUSE BILL NO. 11

AN ACT TO AMEND AN ACT ENTITLED “AN ACT TO RE-INCORPORATE THE CITY
OF HARRINGTON” BEING CHAPTER 115, VOLUME 69, LAWS OF DELAWARE,
AS AMENDED, RELATING TO THE CITY TREASURER.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Chapter 115, Volume 69, Laws of Delaware, as amended, by striking
section 7.2.3 in its entirety and substituting in lieu thereof the following:

“7.2.3. Treasurer. The City Council shall appoint the City Manager as the City
Treasurer who shall be custodian of all City funds and shall authorize deposit into
federally-insured banking institutions located in the city as necessary.

The Treasurer shall pay no money except upon warrant or check countersigned by
the Mayor, or in the Mayor’s absence, by the Vice-Mayor.

The Mayor or Vice Mayor and City Treasurer shall sign no warrant or check on
the city Treasury unless authorized by City Council pursuant to appropriation made by
Council.

The Treasurer shall be responsible for seeing that a true and detailed account of all
monies received by the City is maintained on a current basis. The books and accounts of
the City shall at all times be open to inspection by the Council or Mayor.

The City Treasurer shall make such reports and at such times as the Council may
direct.

The City Treasurer shall be required to give bond in such amount and in such
form with such surety as the Council shall determine and approve, the cost of said bond
to be paid by the City.”

Approved May 7, 1997
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CHAPTER 25
FORMERLY
SENATE BILL NO. 67

AN ACT TO AMEND TITLE 5 OF THE DELAWARE CODE
RELATING TO BANKS AND OTHER FINANCIAL INSTITUTIONS

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-
thirds of all members elected to each house thereof concurring therein):

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. This Act may be referred to as the "Banking Industry and Financial Services Act
of 1997".

Section 2. Amend subsection (a) of §121 of Title 5 of the Delaware Code by inserting in
subparagraph (1) thereof the word and number "or §1661(a)(14)" after the number "§761(a)(14)"
and before the words "of this title".

Section 3. Amend subsection (a) of §124 of Title 5 of the Delaware Code by inserting in
the first sentence thereof the word and number "or §1662(b)" after the number "§767" and the
before the words "of this title".

Section 4. * Amend §144 of Title 5 of the Delaware Code by adding the words and
punctuation "except for a savings bank established under Chapter 16 of this title,” after the word
and punctuation "name," and before the words "nor shall".

Section 5. Amend subsection (2) of §167 of Title 5 of the Delaware Code by inserting the
words "or Delaware savings and loan holding company" after the words "holding company” and
before the period.

Section 6. Amend §168 of Title 5 of the Delaware Code by inserting the words "or savings
and loan holding companies" after the words "bank holding companies” at both places at which
those words appear in that section.

Section 7. Amend §701 of Title 5 of the Delaware Code by inserting in the first sentence
thereof the words "or Chapter 16" after the words "Chapter 15" and before the words "of this
title".

Section 8. Amend §722 of Title 5 of the Delaware Code by deleting the words "Fifteen or
more persons being citizens of this State and" and inserting in lieu thereof "Three or more
persons, at least two of whom must be citizens and residents of this State,", and by deleting the
words and punctuation beginning with "; provided, however,” and ending with "of this State"
from the end of the sentence and before the period.

Section 9. Amend subsection (a) of §749 of Title 5 of the Delaware Code by inserting the
words and punctuation ", except as provided in Chapters 15 or 16 of this title,” after the words
"of this State" and before the words "shall hereafter amend".

Section 10. Amend subsection (b) of §749 of Title 5 of the Delaware Code by inserting in
the first sentence thereof the words and punctuation "(but not under Chapters 15 or 16 of this
title)" after the words "General Assembly" and before the comma.

Section 11. Amend subsection (a) of §770 of Title 5 of the Delaware Code by deleting both
sentences of subparagraph (2) and inserting in lieu thereof the words and punctuation "The
applicant shall pay to the Commissioner an investigation fee of $250 which shall not be
refundable and shall be submitted with the application.”
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Section 12. Amend subsection (c) of §771 of Title 5 of the Delaware Code by deleting the
text of that subsection and inserting in lieu thereof the words and punctuation "The applicant
shall pay to the Commissioner an investigation fee of $250, which shall not be refundable and
shall be submitted with the application for the issuance of a certificate under subsections (a) or
(e) of this section.

Section 13. Amend subsection (€) of §771 of Title 5 of the Delaware Code by inserting the
words "or Chapter 16 of this title” after the word "chapter” and before the words "or by act", by
inserting the word and number "or §1661(a)(14)" after the number "§761(a)(14)" and before the
words "of this title", and by deleting the words "for which he shall collect and receive a fee of
$500" after the word "Commissioner” and before the comma.

Section 14. Amend subsection (a) of §782 of Title 5 of the Delaware Code by inserting in
the first sentence thereof the words "or Chapter 16 of this title" after the word "chapter” and
before the words "or under any special act".

Section 15. Amend subsection (a) of §784 of Title 5 of the Delaware Code by inserting in
subparagraph (2)(iv) thereof the words and punctuation ", or a statement that the resulting bank
will be a nonstock corporation” after the words "par value of each share” and before the
semicolon.

Section 16. Amend subsection (b) of §786 of Title 5 of the Delaware Code by inserting in
subparagraph (2) thereof the words "or members" after the word "stockholders".

Section 17. Amend §792 of Title 5 of the Delaware Code by deleting the words and
punctuation "a fee of $5,750 for use of the State upon approval of a merger, consolidation or
conversion. In addition, the resulting bank shall pay" after the word "Commissioner" and before
the words "an investigation fee".

Section 18. Amend subsection (c) of §793 (formerly §793A) of Title 5 of the Delaware
Code by deleting the words and punctuation "resulting bank shall pay to the Commissioner a fee
of $5,750 for use of the State upon approval of the conversion. In addition, the" after the word
"The" and before the words "resulting bank".

Section 19. Amend §795 of Title 5 of the Delaware Code by adding a new subsection (16)
at the end thereof, as follows:

"(16) ‘Savings and loan holding company’ has the meaning specified in the Home
Owners' Loan Act, as amended, at 12 U.S.C. §1467a."

Section 20. Amend subsection (b) of §795J of Title 5 of the Delaware Code by inserting the
words "or savings and loan holding company” after the words "bank holding company" and
before the words "that controls".

Section 21. Amend §831 of Title 5 of the Delaware Code by deleting from subsection (5)
the words "an existing" and inserting in lieu thereof the word "a", by deleting existing subsection
(8) in its entirety, and by redesignating existing subsections (9) through (15) as new subsections
(8) through (14) thereof.

Section 22. Amend subsection (a) of §832 of Title 5 of the Delaware Code by deleting the
words and punctuation "an existing Delaware savings bank, a Delaware savings and loan holding
company that owns or controls an existing Delaware savings bank or an our-of-state savings and
loan holding company that owns or controls an existing Delaware savings bank" and inserting in
lieu thereof the words "a Delaware savings bank or a Delaware savings and loan holding
company", and by deleting the word "existing" after the words "and the" and before the words
"Delaware savings bank that it acquires specifically”.

Section 23. Amend subsection (b) of §832 of Title 5 of the Delaware Code by deleting the
words and punctuation "an existing Delaware savings bank, a Delaware savings and loan holding
company that owns or controls an existing Delaware savings bank or an our-of-state savings and
loan holding company that owns or controls an existing Delaware savings bank,” and inserting in
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lieu thereof the words "a Delaware savings bank or a Delaware savings and loan holding
company".

Section 24. Amend subsection (c) of §832 of Title 5 of the Delaware Code by deleting the
comma and inserting in lieu thereof the word "or" after the words "Delaware savings bank" and
before the words "a Delaware savings and loan holding company"”, and by deleting the words
"that owns or controls a Delaware savings bank or an out-of-state savings and loan holding
company that owns or controls a Delaware savings bank" before the period.

Section 25. Amend subsection (a) of §833 of Title 5 of the Delaware Code by deleting the
words "an existing" and inserting in lieu thereof the word "a" after the word "acquire” and before
the words "Delaware savings bank”.

Section 26. Amend subsection (b) of §833 of Title 5 of the Delaware Code by deleting from
the first sentence thereof the words "an existing" and inserting in lieu thereof the word "a" after
the words "acquire or control" and before the words "Delaware savings bank", and by deleting
from subparagraphs (1), (2) and (3) thereof the word "existing" at each place at which that word
appears therein.

Section 27. Amend subsection (c) of §833 of Title 5 of the Delaware Code by deleting the
word "existing” after the word "the" and before the words "Delaware savings bank".

Section 28. Amend subsection (3) of §834 of Title 5 of the Delaware Code by deleting the
words "an existing" and inserting in lieu thereof the word "a" after the word "acquires" and
before the words "Delaware savings bank" at both places at which those words appear in that
subsection.

Section 29. Amend subsection (4) of §834 of Title 5 of the Delaware Code by deleting the
word "existing" after the word "any" and before the words "Delaware savings bank" at both
places at which those words appear in that subsection, and by deleting the words "an existing"
and inserting in licu thereof the word "a" after the word “acquires” and before the words
"Delaware savings bank” at both places at which those words appear in that subsection.

Section 30. Amend the first sentence of §835 of Title 5 of the Delaware Code by deleting
the words "an existing” and inserting in lieu thereof the word "a" after the word "operating" and
before the words "Delaware savings bank", and by deleting the word "existing" after the word
"any" and before the words "Delaware savings bank".

Section 31. Amend §836 of Title 5 of the Delaware Code by deleting the word and
punctuation ", existing" from the title, and by deleting the word "existing” from the text thereof.

Section 32. Amend Chapter 8 of Title 5 of the Delaware Code by adding a new Subchapter
VI thereto, as follows:

"Subchapter VI. Regulation of Delaware >avings and Loan Holding Companies
§ 861. Definitious.

As used in this subchapter:

(1) ‘Delaware savings and loan holding company’ means a savings and
loan holding company (as defined in the Home Owners' Loan Act, as amended,
at 12 U.S.C. §1467a) located in Delaware that owns or controls a Delaware
savings bank.

(2) ‘Delaware savings bank' means a savings bank organized and
existing under the laws of this State that is not a bank as defined in §2(c) of the
Bank Holding Company Act of 1956, as amended, 12 U.S.C. §1841(c).

(3) ‘Located’ has the meaning specified in §831 of this title.

§ 862. Beccoming a Delaware savings and loan holding company.
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(a) Any corporation intending to become a Delaware savings and loan holding
company shall file an application with the Commissioner for approval to acquire a Delaware
savings bank. The application shall contain such information as the Commissioner may by
regulation require, shall, if not a Delaware corporation, designate a resident of the State as
the applicant’s agent for the service of any paper or notice of legal process on the applicant
in connection with matters arising out of this subchapter, and shall be accompanied by a
filing fee in the amount of $5,750 for the use of the State and a nonrefundable investigation
fee in such amount as the Commissioner shall from time to time fix by regulation, payable
to and for the use of the Office of the Bank Commissioner.

(b) In determining whether or not to approve such acquisition by a Delaware savings
and loan holding company, the Commissioner shall consider:

(1) The financial and the managerial resources of the Delaware savings
and loan holding company;

(2) The future prospects of the Delaware savings and loan holding
company and the Delaware savings bank whose assets or shares it will acquire;

(3) The financial history of the Delaware savings and loan holding
company;

(4) Whether such acquisition or holding may result in undue
concentration of resources or substantial lessening of competition within this

State; and

(5) The convenience and needs of the public of this State.

§ 863. Reports.

A Delaware savings and loan holding company shall file with the Commissioner upon
the Commissioner’s request copies of all regular and periodic reports which a savings and
loan holding company is required to file under the Home Owners' Loan Act, as amended [12
U.S.C. §1461 et seq.] or under § 13 or § 15(d) of the Securities and Exchange Act of 1934,
as amended [15 U.S.C. § 78m or § 780(d)], but excluding any portions not available to the
public.

§ 864. Supervision and examination.

The Commissioner shall have supervision over all Delaware savings and loan holding
companies and shall have the right to examine all such companies, including their nonbank
subsidiaries. The costs of the examination shall be assessed against and paid by the
company in an amount to be set by regulation of the Commissioner. The examination
authorized by this section may be conducted jointly, concurrently or in lieu of examinations
made by a federal bank regulatory agency. The Comnissioner may use, to the extent
deemed feasible, filings and reports made by the company to federal or other State bank
regulatory authority pursuant to a written agreement providing for the exchange of reports
of examination between the Commissioner and the federal or other State bank regulatory

authority. :
§ 865. Nonexclusivity.

Nothing in this subchapter or any law of this State shall be deemed to prohibit or limit
a Delaware savings and loan holding company from making an acquisition that is otherwise
permitted by applicable law of the United States and any state.

§ 866. Bank Commissioncr cooperative agreements.

The Commissioner may enter into cooperative agreements or joint actions with other
regulatory authorities to carry out his responsibilities under this subchapter and to assure
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the safety and soundness of any Delaware savings bank and to assure compliance with
applicable Delaware banking laws."

Section 33. Amend §908A of Title 5 of the Delaware Code by inserting the word and
number "or §1662(b)(1)" after the number "§767(a)" at both places at which that number appears
in that section.

Section 34. Amend §§ 909(e), 910(3), 910(4), 929(b), 930(a), 1101(f), 1101(g) and 1109 of
Title 5 of the Delaware Code by inserting the word and number "or §1661(a)(14)" after the
number "§761(a)(14)" at each place at which that number appears in those sections.

Section 35. Amend Title 5 of the Delaware Code by adding at the end of Part II ("Banks
and Trust Companies") thereof a new Chapter 16, as follows:

"Chapter 16
CORPORATION LAW FOR STATE SAVINGS BANKS
Saobchapter I. General Provisions
§ 1601. Establishment of savings banks; definition.
§ 1602. Applicability of other laws.
§ 1603. Taxation.
§ 1604. Reserved power of State to amend or repeal this chapter.
Subchapter II. Formation of Savings Bank
§ 1621. Incorporators; number and qualifications.
§ 1622. Articles of association; contents and execution.
§ 1623. Notice of intention to incorporate; publication.
§ 1624. Application for a certificate of public convenience and advantage.
§ 1625. Determination of public convenience.
§ 1626. Organization meeting of incorporators; notice; proceedings.
§ 1627. Articles of organization.
§ 1628. Approval of articles of organization.
§ 1629. Filing of articles of organization.
§ 1630. Certificate of incorporation; issuance, form, recording and evidence.
§ 1631. Commencement of corporate existence.
§ 1632. Commencement of business; certificate authorizing.

§ 1633. Revocation of charter for failure to commence business within reasonable
time.

§ 1634, Fees of Secretary of State and Commissioner.
Snbchapter IT1. Conduct of Internal Corporate Affairs

§ 1641. Bylaws, adoption, amendment and repeal.

§ 1642, Directors; number, quorum, term, vacancies and oath.
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§ 1643. Stockholders’ meetings; time, place, adjournment and quorum.

§ 1644. Voting rights of stockholders.

§ 1645. Capital stock; minimum required.

§ 1646. Par value of stock; payment for and issuance; increase and reduction.

§ 1647. Stockholders? liability.

§ 1648, Dividends.

§ 1649. Meetings of members of nonstock corporations; voting rights; time, place,
adjournment and quorum.

§ 1650. Amendment of charter.
Snbchapter 1V. Powers and Prohibitions
§ 1661. General pcwers of corporations organized under this chapter.
§ 1662. Limitations on powers and activities of savings banks.
§ 1663. Loans on security of and purchase of its own capital stock.
§ 1664. Conversion of a nonstock savings bank to a stock savings bank.

§ 1665. Reorganization as a mutual holding company.

Snbchapter 1. General Provisions
§ 1601. Establishment of savings banks; definition.

Savings banks shall be established or created in this State under and in accordance with this
chapter. The term ‘savings bank’ as used in this chapter refers to a corporation organized under
this chapter. The provisions of this chapter specifically relating to capital stock or stockholders
of a savings bank shall not apply to a savings bank without capital stock.

§ 1602, Applicability of other laws.

Every corporation created under this chapter shall be deemed to be subject to and entitled to
the benefit of this Code, including, but not limited to, provisions in Chapter 7 of this title that
apply generally to banks, and any other general statutes of this State making provision for the
regulation of banks and trust companies, or for the regulation and governance of corporations
established under Title 8 of this Code, where the same are not inconsistent with the express
provisions of this chapter.

§ 1603, Taxation.

Every corporation created by or under this chapter shall be subject to the same taxation as
shall be fixed by the laws of this State for banks and trust companies.

§ 1604. Reserved power of State to amend or repeal this chapter.

This chapter may be amended or repealed, at the pleasure of the General Assembly, but such
amendment or repeal shall not take away or repeal any remedy against any corporation
established under this chapter, or its officers, for any liability which shall have been previously

incurred.

Snbchapter I1. Formation of a Savings Bank
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§ 1621. Incorporators; number and qualifications.

Three or more persons of lawful age, at least two of whom must be citizens of this State,
who associate themselves by a written agreement, hereinafter called ‘articles of association,’ for
the purpose of forming a savings bank may, upon compliance with this chapter, become a
corporation, with the powers conferred by this chapter and subject to the regulations prescribed
by this chapter and subject also to the regulations prescribed for banks and trust companies by
any general statute of this State.

§ 1622. Articles of association; contents and execution.

(a) The articles of association shall set forth that the subscribers thercto associate
themselves with the intention of forming a corporation, and shall specifically state:

(1) The name by which the corporation shall be known;
(2) The purpose for which it is formed;
(3) The city or town where its place of business will be located;

(4) If the corporation is to be authorized to issue capital stock, the amount of its
capital stock, and the number of shares into which it is to be divided. If the
corporation is not to have authority to issue capital stock, that fact shall be stated in
the certificate of incorporation, together with the conditions of membership in the
corporation, or the certificate may provide that the conditions of membership shall be
stated in the bylaws;

(5) The number of its directors, which shall not be less than 5,

(6) Whether or not the corporation is to have perpetual existence, and if not the
time when its existence is to cease;

(7) Whether the private property of the stockholders shall be subject to the
payment of corporate debts, and if so, to what extent.

(b) The articles of association may also contain other provisions defining, limiting and
regulating the powers of the corporation, the powers and duties of the directors, and the powers
of the stockholders or members, if such provisions are consonant with the object, purpese and
provisions of this chapter and are not in conflict with this Code or any other general statute of
this State relating to savings banks.

(c) Each incorporator shall subscribe to the articles the incorporator’s name, residence, post-
office address and the number of shares of stock which the incorporator agrees to take, and shall
acknowledge the same to be the incorporator’s act and deed before some officer authorized by
the laws of this State to take acknowledgments of deeds.

(d) The articles of association may contain an article which provides that any article or
provision thereof shall not be amended, modificd, repealed or otherwise changed in any manner
whatsoever. Such an article, when approved by the Cummissioner under § 1628 of this title, shall
be valid, binding and enforceable against the corporation and its shareholders or members
notwithstanding any other provision of this title.

§ 1623. Notice of intention to incorporate; publication.

Notice of the intention of the incorporators to form a savings bank shall be given to the
State Bank Commissioner, and a notice in such form as the Commissioner shall approve shall be
published at least once a week, for 3 successive weeks, in 1 or more newspapers designated by
the Commissioner, at least | of which newspapers shall be published in the county where it is
proposed to cstablish the bank or trust company. The published notice shall specify the names of
all the associates, the name of the proposed corporation, the city or town where it is to be located,
and the amount of its capital stock.
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§ 1624. Application for a certificate of public convenience and advantage.

Within 60 days after the third publication of the notice of intention to incorporate but not
before the expiration of 30 days from the date of the third publication, the incorporators shall
apply to the State Bank Commissioner for a certificate that public convenience and advantage
will be promoted by the establishment of the savings bank.

§ 1625, Determination of public convenience.

Upon the application for a certificate that public convenience and advantage will be
promoted by the establishment of the savings bank, the State Bank Commissioner shall consider
and determine whether public convenience and advantage would be promoted by the
establishment of the savings bank, and whether the terms and provisions of the articles of
association are in compliance with this chapter and shall issue or refuse to issue a certificate in
accordance with such determination. If the Commissioner refuses to issue a certificate, no further
proceedings shall be had, but the application may be renewed after 1 year from the date of the
refusal. If the Commissioner issues the certificate, the incorporators shall hold the first meeting
and follow the procedure prescribed by § 1626 of this title.

§ 1626. Organization meeting of incorporators; notice; proceedings.

(a) The first meeting of the incorporators shall be called by a notice signed either by the
incorporator who is designated in the articles of association for the purpose, or by a majority of
the incorporators. The notice shall state the time, place and purposes of the meeting. A copy of
the notice shall, at least 7 days before the day appointed for the meeting, be given to each
incorporator, or left at the incorporator’s residence or usual place of business, or deposited in the
post office, postage prepaid, and addressed to the incorporator at the incorporator’s residence or
usual place of business, and another copy thereof and an affidavit of 1 of the incorporators that
the notice has been duly served shall be filed and recorded with the records of the corporation. If
all the incorporators shall in writing, endorsed upon the articles of association, waive such notice
and fix the time and place of the meeting, no notice shall be required.

(b) At the first meeting, or at any adjournment thercof, the incorporators shall organize by
the choice by ballot of a temporary secretary, by the adoption of bylaws and by the election in
such manner as the bylaws may determine, of directors, a president, a secretary, and such other
officers as the bylaws may prescribe. All the officers so clected shall be sworn to the faithful
performance of their duties. The temporary secretary shall make and attest a record of the
proceedings until the secretary has been chosen and sworn, including a record of such choice and

qualification.
§ 1627. Articles of organization.

The president and a majority of the directors elected at the organization meeting of the
incorporators shall make, sign and make oath to, a certificate (hereinafter called ‘articles of

organization’) setting forth:
(1) A true copy of the articles of association;
(2) The names of the subscribers thereto;

(3) The name, residence and post-office address of each of the officers of the
corporation; and

(4) The date of the first mecting and the successive adjournments thereof, if
any.
§ 1628. Approval of articles of organization.

The articles of organization, together with the records of the proposed corporation, shall be
submitted to the State Bank Commissioner. The Commissioner shall examine the same, and may
require such amendment thercof or such additional information as the Commissioner may
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. consider proper or necessary. If the Commissioner finds that the provisions of law have been
complied with, the Commissioner shall endorse the Commissioner's approval upon the articles of

organization.
§ 1629. Filing of articles of organization.

The articles of organization with the endorsement of the State Bank Commissioner shall,
within 30 days after the date of the endorsement, be filed in the office of the Secretary of State.

§ 1630. Certificate of incorporation; issuance, form, recording and evidence.

(a) Upon the filing of the articles of organization as required by § 1629 of this title, the
Secretary of State shall issue a certificate of incorporation in the following form:

STATE OF DELAWARE

Be it known that whereas (the names of the incorporators) have associated
themselves with the intention of forming a corporation under the name of (the name
of the corporation), for the purpose (the purpose declared in the articles of
association), with a capital stock of (the amount fixed in the articles of association or,
if the corporation is not to have authority to issue capital stock, that fact shall be
stated), and having its place of business in (the city or town where its place of
business will be located) and have complied with the statutes of this State in such case
made and provided, as appears from the articles of organization of the corporation,
duly approved by the State Bank Commissioner and on file in this office; now,
therefore, I (the name of the Secretary of State), Secretary of State of the State of
Delaware, do hereby certify that (the names of the incorporators), their associates and
successors, are legally organized and established as, and are hercby made, an existing
corporation under the name of (name of the corporation), with the powers, rights and
privileges, and subject to the limitations, duties and restrictions which by law
appertain thereto.

Witness my official signature hereunto subscribed, and the great Seal of the
State of Delaware hereunto affixed, this .......... day of ......... in the year .... (the
date of the filing of the articles of organization).

(b) The Secretary of State shall sign the certificate of incorporation and cause the Great Seal
of the State to be thereto affixed and shall deliver the same to the corporation together with a
certified copy of the articles of organization and the endorsement of the State Bank
Commissioner thereon, upon payment of the costs and charges therefor. A certified copy of the
certificate shall be kept on file in the office of the Secretary of State with the articles of
organization, and the certificate together with the articles of organization and the endorsement
thereon of the State Bank Commissioner shall be recorded in the office of the recorder of deeds
for the county in which the place of business of the corporation is to be located.

(c) The certificate or a copy thereof duly certified by the Secretary of State, together with a
certified copy of the articles of organization and the endorsement thereon of the State Bank
Commissioner, accompanied with the certificate of the recorder of deeds for the county wherein
the same is recorded under the recorder of deeds’ hand and the seal of the recorder of deeds’
office, stating that the certificate and articies of organization have been recorded in the office of
the recorder, or a copy of the record duly certified by the recorder, shall be evidence in all courts
of this State.

§ 1631, Commencement of corporate existence.

Upon the issuance of the certificate of incorporation by the Secretary of State and the
recording of the certificate and articles of organization as provided in § 1630 of this title, the
persons named in the certificate, their successors and assigns shall from the date of the certificate
be and constitute a body corporate, for the purposes and by the name set forth in the certificate,
subject to dissolution or the revocation or forfeiture of the franchise under this chapter or under
this Code or any other statute of this State relating to the dissolution of or to the revocation or
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forfeiture of the charter or franchise of banks or trust companies; but the corporation shall not
have the right to do any business until it has secured from the State Bank Commissioner of this
State the certificate provided for in § 1632 of this title.

§ 1632. Commencement of bnsiness; certificate anthorizing.

(a) A certified copy of the certificate of incorporation and of the articles of organization and
the endorsement of the approval of the State Bank Commissioner shall be filed with the State
Bank Commissioner.

(b) (1) If the corporation is to be authorized to issue capital stock, when the whole capital
stock has béen issued, a list of the stockholders, with the name, residence and post-office address
of each, and the number of shares held by each, shall be filed with the State Bank Commissioner,
which list shall be certified by the president and the cashier or treasurer of the corporation. Upon
receipt of the list the Commissioner shall cause an examination to be made of the method of
payment of the capital stock and if, after such examination, it appears that the whole capital stock
has been paid in cash, and that all requirements of this Code and any other law have been
complied with, the Commissioner shall issue a certificate authorizing the corporation to begin the
transaction of business.

(2) If the corporation is not to have authority to issue capital stock, an aggregate
minimum dollar amount and number of savings accounts shali be subscribed for and paid in
cash, as determined by the Commissioner, which payment shall be certified by the president and
the cashier or treasurer of the corporation. Upon receipt of the foregoing certification of
payment, the Commissioner shall cause an examination to be made of the subscription and
payment of such savings accounts and if, after such examination, it appears that the requisite
dollar amount and number of savings accounts have been subscribed for and paid in cash, and
that all the requirements of this Code and any othcr law have been complied with, the
Commissioner shall issue a certificate authorizing the corporation to begin the transaction of
business.

(c) No corporation shall begin the transaction of business until a certificate has been granted
by the Commissioner in accordance with subsection (b) of this section.

§ 1633. Revocation of cbarter for failnre to commence business within reasonable time,

Every corporation created under this chapter shall, after the expiration of a reasonable time
from the date of its incorporation, as determined by the State Bank Commissioner, be actively
engaged in the business for which it was created or its certificate of incorporation and corporate
franchise shall be deemed and held to be revoked. The Commissioner shall by regulations
prescribe the criteria to be applied in determining what constitutes a reasonable period of time.

§ 1634, Fees of Secretary of State and Commissioner.

The following fees shall be collected by and paid to the Secretary of State, for the use of the
State:

(1) For making and issuing the certificate of incorporation, $11.50;
(2) For making the certified copy of the articlcs of association, $11.50;

(3) For making the certified copy of the certificate of incorporation to be kept
on file in the office of the Secretary of State and for filing and indexing the same and
the articles of association in said office, $5.75;

(4) For supplying any additional certified copy of the certificate of
incorporation or articles of association requested by the corporation, $5.75.

Before issuing the certificate authorizing the corporation to begin the transaction of
business, the State Bank Commissioner shall collect from the corporation, for the use of the
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State, the sum of $5,750. In addition the applicant shall pay an investigation fee of $1,150 which
shall not be refundable and shall be submitted with the application.

Snbcﬁapter III. Conduct of Internal Corporate Affairs
§ 1641. Bylaws, adoption, amendment and repeal.

A corporation may adopt bylaws for the proper management of its affairs, and may establish
regulations controlling the assignment and transfer of its shares. The first set of bylaws shall be
adopted at the meeting of the incorporators, as provided in § 1626 of this title, but thereafter the
power to make, alter or repeal bylaws shall be in the stockholders or members of the corporation,
provided that any corporation may, in the certificate of incorporation, confer that power upon the
directors.

§ 1642. Directors; nnmber, quorum, term, vacancies and oath.

(a) The business of every corporation organized under this chapter shall be managed by a
board of directors. The number of directors which shall constitute the whole board shall be such
as may be specified in the articles of association, but in no case shall the number be less than 5.
The bylaws shall prescribe how many directors shall constitute a quorum for the transaction of

business. -

(b) The directors elected at the organization meeting of the incorporators, as provided in
§ 1626 of this title, shall hold office until the succeeding annual meeting of the stockholders or
members and until their successors have been duly chosen and qualified, and thereafter directors
shall be elected at the annual meeting of the stockholders or members or at an adjournment of the
annual meeting. Vacancies in the board of directors shall be filled by a majority of the remaining
directors, though less than a quorum, and the directors so chosen shall hold office until the next
annual election and until their successors shall be duly elected and qualified.

(c) Every director shall be sworn to the faithful performance of the director’s duties.
§ 1643, Stockholders’ meetings; time, place, adjournment and quorum.

(a) Meetings of stockholders (except the meeting of incorporators referred to in § 1626 of
this title) shall be held in this State. The bylaws shall fix the time of the annual meeting and may
provide for special or called meetings of stockholders.

(b) Any meeting of the stockholders may be adjourned and at such adjourned meeting, any
business may be transacted that could have been acted on at the meeting which was adjourned.

(c) The bylaws may prescribe what number of shares shall be represented at any
stockholders’ meeting to constitute a quorum, but in the absence of such a provision, any number
of shares represented at a stockholders’ meeting shall be sufficient for the transaction of business

thereat.
§ 1644. Voting rights of stockholders.

Each stockholder shall, at every meeting of the stockholders, be entitled to 1 vote in person
or by proxy for each share of the capital stock held by such stockholder on all issues on which
such stockholder is entitled to vote. No stock shall be voted which shall have been transferred on
the books of the corporation within 20 days next preceding the stockholders’ meeting.

§ 1645, Capital stock; minimum required.

The capital stock of a savings bank organized under this chapter shall be as follows: Not
less than $500,000 if the savings bank is located in a city or town having a population of more
than 50,000 persons; not less than $350,000 if the savings bank is located in a city or town of not
more than 50,000 nor less than 5,000 persons; and not less than $250,000 if the savings bank is
located in a town of not more than 5,000 persons; or such greater amount as the Commissioner
may require after review of the charter, business plan and proposed activities of the savings bank.
In addition to the capital stock required by the foregoing, every corporation organized under this

T
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chapter shall have a paid-in surplus account equal to no less than one-half of the minimum
capital stock required by this section. The minimum capital stock and paid-in surplus required to
be maintained by such corporation in its savings bank business pursuant to this section may not
be utilized to satisfy the capital or reserve requirements to which the corporation may be subject
with respect to any activity authorized by § 1661(a)(14) of this title.

§ 1646. Par value of stock; payment for and issnance; increase and rednction.

The capital stock shall be divided into shares of a stated par value. No business shall be
transacted by the corporation until the whole amount of its capital stock is subscribed for and
actually paid in in cash. No stock shall be issued by any corporation until the par value thereof
shall be fully paid in in cash. Any corporation may, subject to the approval of the State Bank
Commissioner, increase or reduce its capital stock in the manner hereinafter provided. In the case
of a reduction, the capital stock shall not be reduced to less than the amount required by § 1645

of this title.
§ 1647. Stockholders’ liability.

The private property of the stockholders shall not be subject to the payment of the corporate
debts except as otherwise provided in the articles of association.

§ 1648, Dividends.

The directors of a savings bank may declare dividends on common or preferred stock of so
much of the net profits of the corporation as they shall judge expedient; but the corporation shall,
before the declaration of a dividend on common stock from the net profits, carry 50% of its net
profits of the preceding period for which the dividend is paid to its surplus fund until the same
shall amount to 50% of its capital stock; and thereafter shall carry 25% of its net profits of the
preceding period for which the dividend is paid to its surplus fund until the same shall amount to

100% of its capital stock.

§ 1649. Meetings of members of nonstock corporations; voting rights; time, place,
adjonrnment and qnornm.

(a) Unless otherwise provided in the certificate of incorporation of a nonstock corporation,
each member shall be entitled at every meeting of members to 1 vote in person or by proxy.

(b) Meetings of members of nonstock corporations (except the meeting of incorporators
referred to in § 1626 of this title) shall be held in this State. The bylaws shall fix the time of the
annual meeting and may provide for special or called meetings of members.

(c) Any meeting of the members may be adjourned and at such adjourned meeting, any
business may be transacted that could have been acted on at the meeting which was adjourned.

(d) The bylaws may prescribe what number or participation of members shall be represented
at any meeting to constitute a quorum, but in the absence of such a provision, any number or
participation of members represented at a meeting shall be sufficient for the transaction of

business thereat.
§ 1650. Amendment of charter.

(a) Savings banks organized under this chapter shall amend their certificates of
incorporation by and under this section.

(b) Any savings bank may, from time to time, when and as desired, amend its certificate of
incorporation relating to the regulation and governance of corporations established under Title 8,
where the same are not inconsistent with the express provisions of this chapter, including, but not
limited to, addition to its corporate powers and purposes, or diminution thereof, or both
(provided such additional corporate power or purpose to be such as is authorized or contemplated
under any of the provisions of this chapter); or, if organized as a stock corporation, by increasing
or decreasing its authorized capital stock (provided that such increase or decrease be expressly
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approved by the State Bank Commissioner, and provided also that the capital stock shall not be
reduced below the amount prescribed by § 1645 of this title as capital stock for a corporation
organized under this chapter); by changing the number or par value of its shares of stock; or by
changing its corporate title; and by increasing or decreasing its number of directors (provided
that in no case shall the whole number of directors be less than 5). Any or all such changes or
alterations may be effected by one certificate of amendment. No amendment shall contain a
provision which would not have been lawful and proper to insert in an original certificate of
incorporation granted or issued under this chapter. In the case of an increase of capital stock, the
amendment may provide that the increased stock may in whole or in part be disposed of without
being offered to the stockholders, but in no case shall any stock be issued except upon payment

in full in cash.

(¢) The procedure for amendment and the manner of making and effecting the same shall be
as prescribed in Chapter 1 of Title 8 for the amendment of the certificate of incorporation of a
corporation. No certificate of amendment shall be received or filed by the Secretary of State or be
deemed or held to be cffective unless and until the proposed certificate of amendment shall have
been submitted to the State Bank Commissioner and shall have been approved both in substance
and in form by the Commissioner.

Subchapter IV, Powers and Prohibitions

§ 1661. General powers of corporations organized under this chapter.

(a) A corporation established under and in compliance with this chapter shall have power to:
(1) Sue and be sued, complain and defend in any court of law or equify;
(2) Make and use a common seal and alter the same at pleasure;
(3) Hold, purchase, convey, mortgage or lease real and personal property;
(4) Borrow and lend money;
(5) Discount bills, promissory notes or other evidences of debt;
(6) Receive deposits of money either on time or demand;
(7) Buy and sell gold and silver bullion and foreign money and coin;

(8) Purchase securities for the investment of the funds under its control and sell
the same;

(9) Take mortgages and obligations of all kinds for payment of money for the
investment of funds under its control and sell the same;

(10) Receive for safekeeping securities and all types of choses in action and all
kinds of personal property;

(11) Keep deposit boxes and rent them to customers or patrons;

(12) Engage in the sale, distribution and underwriting of, and deal in, stocks,
bonds, debentures, notes or other securities;

(13) Exercise the powers and engage in the activities permissible for such
corporations through 1 or more subsidiaries;

(14) Act as an insurer and transact the business of insurance in accordance with
the provisions of Title 18; except that no corporation established under and in
compliance with this chapter shall have power to act as a title insurer and transact the
business of title insurance;
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(15) Act as guarantor or surety for the debt or obligation of another, including
specifically but without limitation the rediscounting with recourse of commercial
paper and the issuance of letters of credit as defined in § 5-103(1)(a) of Title 6 and
standby letters of credit. As used herein, the term ‘standby letter of credit’ includes
every letter of credit (or similar arrangement however named or designated) which
represents an obligation to the beneficiary on the part of the issuer to repay money
borrowed by or advanced to or for the account of the customer, or to make payment
on account of any evidence of indebtedness undertaken by the customer, or to make
payment on account of any default by the customer in performance of an obligation.
The terms ‘beneficiary,” ‘issuer’ and ‘customer’ as used herein have the same
meaning as in § 5-103(1) of Title 6;

(16) Authorize an affiliated insured depository institution (as those terms are
defined in § 796 of this title) to engage in the authorized agency activities provided in
§ 796A of this title;

(17) Be appointed executor of a will, codicil or writing testamentary,
administrator with the will annexed or administrator of the estate of any decedent,
receiver, assignee, guardian, conservator or trustee by will or by any written
instrument or other act of the parties, or by any court or official, under the same
circumstances, in the same manner, and subject to the same control by the court
having jurisdiction of the same, as a legally qualified individual;

(18) Act as agent for the purpose of issuing, registering or countersigning the
certificates of stock, bonds, or other evidences of indebtedness of a corporation,
association, municipal corporation, state or national government, on such terms as
may be agreed upon, and also act as trustee for the bondholders of a corporation, and
for such purpose may receive transfers of real and personal property upon such terms
as may be agreed upon; and

(19) Generally, use, exercise and enjoy all of the powers, rights, privileges and
franchises incident to a banking corporation or a trust company, and which are
necessary or proper for the transaction of the business of the corporation.

(b) All powers conferred by this section are subject to and are to be construed as qualified

by the limitations, restrictions and regulations prescribed by the Commissioner or in other
sections of this chapter or by this Code or any other statute of this State providing regulations for
banks and trust companies,

§ 1662. Limitations on powers and activities of savings banks.

(a) (1) A savings bank shall operate so as to satisfy the Qualified Thrift Lender Test, as
provided in Section 10(m) of the Home Owners' Loan Act (12 U.S.C. 1467a(m)), or in
accordance with such regulations or orders as may be established or issued by the
Commissioner. Such regulations or orders shall be similar in scope and content to the
provisions in the Qualified Thrift Lender Test, as provided in Section 10(m) of the Home
Owners' Loan Act (12 U.S.C. 1467a(m)), as in effect on January 1, 1997.

(2) The aggregate amount of secured or unsecured loans for commercial, corporate,
business or agricultural purposes made by a savings bank may not exceed 20 percent of the
total assets of the savings bank, and amounts in excess of 10 percent of such total assets
may be used under this subparagraph only for small business loans.

(b) (1) Any savings bank which engages in any activity authorized by § 1661(a)(14) of
this title otherwise than through a subsidiary thereof shall engage in each such activity
through a department or division which shall maintain financial records separate and distinct
from other records of such bank or trust company; provided, that such division may be
established and may engage in each such activity only in accordance with the provisions of
Title 18. ’
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(2) A savings bank which engages in any activity authorized by § 1661(a)(14) of this
title, whether through a department, division or subsidiary, may make loans to and transact
other business with such department, division or subsidiary, provided such loan or other
transaction is made on terms and under circumstances substantially the same as for
comparable transactions with or involving other customers, or, in the absence of comparable
transactions, upon terms and under circumstances that in good faith would be offered to or
would apply to other customers.

(3) No department, division or subsidiary of a savings bank which engages in any
activity authorized by § 1661(a)(14) of this title shall utilize in any manner or for any
purpose the information contained in any insurance contract between a nonaffiliated insurer
and the insured which such company has obtained from the insured in connection with any
request for an extension of credit.

(4) No savings bank which engages in any activity authorized by § 1661(a)(14) of this
title shall, in evaluating any request or application for the extension of credit, discriminate
against an applicant on the basis that such applicant is a competitor of such savings bank in
any such activity.

(5) Notwithstanding the grant of powers contained in § 1661(a)(14) of this title,
§ 1661(a)(14) of this title does not permit, and shall not be construed to permit, any savings
bank, all or substantially all of the voting shares of which have been acquired by an out-of-
state bank holding company or any subsidiary thereof, from being operated in a manner and
at a location inconsistent with the requirements of § 803(a)(4) of this title, provided,
however, that any savings bank which engages in any activity first authorized by
§ 1661(a)(14) of this title shall, through any division or subsidiary, be permitted to sell or
offer for sale to members of the general public in this State any insurance product, or a
product which is otherwise functionally equivalent to such a product, which had, prior to
May 30, 1990, been previously sold to the general public in this State by or through any
parent, subsidiary or affiliate of such savings bank.

(6) The offer to sell or the sale of any insurance product authorized to be sold under
this section or § 1661(a)(14) shall be made only by those individuals who are validly
licensed as insurance agents or brokers in the State or other jurisdiction in which the sale of
insurance is offered or consummated. The offer to sell insurance products shall include, but
not be limited to, solicitation by mail, telephone, electronic or print media, and by personal
contact. Violation of this subsection shall subject the violator and the employer of the
violator to the penalties prescribed in Title 18 for solicitation or sale of insurance and the
receipt or payment of commissions to unauthorized persons, if the violation occurred in this
State. The State Bank Commissioner and the Insurance Commissioner shall be charged to
advise regulators in other states or jurisdictions when it is discovered that such violations
have occurred in such other state or jurisdiction.

§ 1663. Loans on security of and purchase of its own capital stock.

No corporation established under this chapter shall directly or indirectly make a loan or
discount on the security of the shares of its own capital stock, nor be the purchaser or holder of
such shares, unless such security or purchase shall be necessary to prevent loss upon a debt
previously contracted in good faith. The stock so purchased or acquired shall, within 6 months
after its purchase or acquisition, be sold or disposed of at public or private sale.

§ 1664. Conversion of a nonstock savings bank to a stock savings bank.

Subject to the approval of the Commissioner, a savings bank may convert from a nonstock
to a stock form of organization in accordance with such regulations, orders or procedures as may
be established or issued by the Commissioner. Such orders and procedures shall be similar in
scope and content to, and comply in all material respects with, the mutual-to-stock conversion
regulations of the federal insurer of deposits, as currently in effect at the time the nonstock
savings bank applies to the Commissioner for approval of the proposed conversion; provided,
that conformity with the regulatory requirements imposed by the federal insurer of deposit
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accounts will not be sufficient for state regulatory purposes if the Commissioner determines that
the proposed conversion would pose a risk to the savings bank's safety and soundness, violate
any law or regulation, or present a breach of fiduciary duty.

§ 1665. Reorganization as a mutual holding company.

Subject to the approval of the State Bank Commissioner, a nonstock savings bank may
reorganize so as to become a mutual holding company and, in connection with such
reorganization, form a stock savings bank subsidiary of the holding company in accordance with
such regulations, orders or procedures as may be established or issued by the Commissioner.
Any regulations, orders and procedures established or issued by the Commissioner pursuant to
this section shall be similar in scope and content to, and comply in all material respects with, the
mutual holding company regulations for savings associations of the Office of Thrift Supervision
(or any successor federal banking agency) as currently in effect at the time the nonstock savings
bank applies to the Commissioner for approval of the proposed holding company reorganization,
provided that the Commissioner may exempt the savings bank from any regulatory requirement
imposed by such Office of Thrift Supervision regulations, including, but not limited to, any
requirement that the mutual holding company formation be approved by the nonstock savings
bank's depositors; and provided further that conformity with the regulatory requirements imposed
by the Office of Thrift Supervision will not be sufficient for state regulatory purposes if the
Commissioner determines that the proposed formation of the mutual holding company would
pose a risk to the savings bank's safety and soundness, violate any law or regulation, or present a
breach of fiduciary duty. Any issuance of stock in the newly-formed savings bank subsidiary of
said mutual holding company to any person or entity other than the mutual holding company
shall be conducted in accordance with the requirements and procedures for a mutual-to-stock
conversion of a savings bank as prescribed by § 1664 of this title.”

Section 36. If any provision of this Act or the application of any section or part thereof to
any person or circumstance is held invalid, such invalidity shall not affect other provisions or
applications of this Act that can be given effect without the invalid provision or application.

Section 37. This Act shall be effective on September 29, 1997,

Approved May 14, 1997
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CHAPTER 26
FORMERLY
HOUSE BILL NO. 109

AN ACT TO AMEND CHAPTER 31, TITLE 19 OF THE DELAWARE CODE RELATING
TO UNEMPLOYMENT COMPENSATION AND DISCLOSURE OR USE OF

INFORMATION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §3125(a)(2), Chapter 31, Title 19 of the Delaware Code by adding the
words “and unemployment compensation claim information” after the words “wage information”
and before the words “with respect to an individual” as they appear therein.

Section 2. Amend §3125(a)(2)b, Chapter 31, Title 19 of the Delaware Code by striking
the *.” as it appears at the end of this sub-paragraph and in its place inserting the following words
*“or for the establishment of paternity or the establishment, modification, or enforccment of child
support orders pursuant to Section 466(c)(1) of the Social Security Act as amended by Section
325(a)(2) of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996.”

Section 3. Amend §3125(a)(2), Chapter 31, Title 19 of the Delaware Code by
redesignating sub-paragraph “d” as it appears therein as sub-paragraph “e” and by adding a new
sub-paragraph “d” to read as follows:

“d. In accordance with Section 303(c) of the Social Security Act, as amended by
Section 313(d) of the Personal Responsibility and Work Opportunity Reconciliation Act
of 1996, a state or local child support enforcement agency may disclose to an agent of
that agency for purposes of establishing and collecting child support obligations from,
and locating individuals owing such obligations, the information provided by the
Department under this subsection.”

Approved May 14, 1997
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CHAPTER 27
FORMERLY
HOUSE BILL NO. 110

AN ACT TO AMEND CHAPTER 33, TITLE 19 OF THE DELAWARE CODE RELATING
TO UNEMPLOYMENT COMPENSATION AND RECOUPMENT OF |
OVERPAYMENTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 3325, Chapter 33, Title 19 of the Delaware Code by striking the last
sentence in its entirety as it appears therein and in its place inserting the following:

“No action shall be taken by the Department to collect an overpayment of benefits
to any person after a period of 5 years from the end of the benefit year, as defined in
Section 3302(3) of this Title, with respect to which such benefits were paid, unless during
this 5 year period, the Department has brought a civil action in a court of compctent
jurisdiction against the claimant. Any payment on account by a claimant on an
overpayment, by any means, except the offset of subsequently awarded benefits, by the
Department shall be credited against the outstanding indebtedness of the claimant in the
following manner; First, interest on fraud overpayments; Second, principal on fraud
overpayments in oldest to newest outstanding indebtedness order; Third, principal on
non-fraud overpayments in oldest to newest outstanding indebtedness order; and, Fourth,
court costs. Any collection of an overpayment by the offset of subsequently awarded
benefits by the Department shall be credited only against the principal of the outstanding
indebtedness of the claimant in accordance with Section 303(a)(5) of the Social Security
Act and Section 3304(a)(4) of the Federal Unemployment Tax Act. Such offsets shall be
credited first to fraud overpayment principal and seccond to non-fraud overpayment
principal in oldest to newest outstanding indebtedness order.”

Approved May 14, 1997
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CHAPTER 28
FORMERLY
HOUSE BILL NO. 111

AN ACT TO AMEND CHAPTER 33, TITLE 19 OF THE DELAWARE CODE RELATING
TO UNEMPLOYMENT COMPENSATION AND UNCOLLECTED OVERISSUANCE
OF FOOD STAMP COUPONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §3313, Chapter 33, Title 19 of the Delaware Code by adding a new
subsection “(0)” to read as follows:

“(0)(1). An individual filing a new claim for unemployment compensation shall,
at the time of filing such claims, disclose whether or not he or she owes an uncollected
overissuance (as defined in Section 13(c)(1) of the Food Stamp Act of 1977) of food
stamp coupons. The Department shall notify the state food stamp agency enforcing such
obligation of any individual who discloses that he or she owes a food stamp coupon
obligation and who is determined to be eligible for unemployment compensation.

(2) The Department shall deduct and withhold from any unemployment
compensation payable to an individual who owes an uncollected overissuance of food
stamp coupons:

(a) The amount specified by the individual to the Depariment to be
deducted and withheld under this paragraph, if neither subparagraphs (b) nor (c)
of this paragraph is applicable;

(b) The amount (if any) determined pursuant to an agreemcnt submitted to
the Department by the state food stamp agency under Section 13(c)(3)(A) of the
Food Stamp Act of 1977, unless subparagraph (c) of this paragraph is applicable;
or

(c) Any amount otherwise required to be deducted and withheld from
unemployment compensation pursuant to Section 13(c)(3)(B) of the Food Stamp
Act of 1977.

(3) Any amount deducted and withheld under paragraph '(2) of this subsection
shall be paid by the Department to the appropriate state food stamp agency.

(4) Any amount deducted and withheld under paragraph (2) shall for all purposes
be treated as if it were paid to the individual as unemployment compensation and paid by
such individual to the state food stamp agency as repayment of the individual's
uncollected overissuance of food stamp coupons.

(5) For purposes of paragraph (1) through (4) of this subsection, the term
‘unemployment compensation’ -means any compensation payable under this Act
including amounts payable by the Department pursuant to an agreement under any
Federal law providing for compensation, assistance, or allowances with respect to

unemployment.

(6) This subsection applies only if arrangements have been made for
reimbursement by the state food stamp agency for the administrative costs incurred by the
Department under this subsection which are attributable to the repayment of uncollected
overissuance of food stamp coupons to the state food stamp agency.
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(7) The term ‘state food stamp agency’ as used in these provisions means any
agency described in Section 3(n)(1) of the Food Stamp Act of 1977 which administers the
food stamp program established under such Act.”

Approved May 14, 1997




Vol. 71

CHAPTER 29
FORMERLY

HOUSE BILL NO. 12

AN ACT TO AMEND TITLE 10, OF THE DELAWARE CODE RELATING TO
CONCURRENT JURISDICTION IN JUSTICE OF THE PEACE COURTS FOR
VIOLATIONS OF MUNICIPAL JUVENILE CURFEW ORDINANCES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend §922, Title 10 of the Delaware Code by redesignating the existing
subsection *(c)” as *(d)” and adding a new subsection “(c)" to read as follows:

“(c) The Court shall have concurrent criminal jurisdiction with the Justice of the
Peace Courts in all proceedings concerning alleged curfew violations pursuant to any
municipal ordinance.”

Section 2. Amend §922(a), Title 10 of the Delaware Code by striking the reference to
subsections “(b) and (c)” in the first sentence of subsection (a) and by inserting in lieu thereof
“(b), (c), and (d)”.

Approved May 14, 1997
CHAPTER 30

FORMERLY
HOUSE BILL NO. 10

AN ACT CONCURRING IN A PROPOSED AMENDMENT TO ARTICLE 1V, SECTION 26
OF THE DELAWARE CONSTITUTION OF 1897, AS AMENDED, RELATING TO
THE POWERS AND DUTIES OF THE PROTHONOTARY AND THE ENTRY OF
TESTATUM FIERI FACIAS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Article IV, Section 26 of the Delaware Constitution of 1897, as
amended, by adding the following sentence at the end of the section:

“This section shall not be interpreted to prevent the transfer of a judgment
from any court of one county to the Superior Court of another county pursuant to
legislation enacted by the General Assembly, nor shall it be construed to require
the issuance or entry into the record of a testatum fieri facias when a judgment is
transferred from a court of one county to the Superior Court of another county
pursuant to legislation enacted by the General Assembly.”

WHEREAS, the said proposed amendment was adopted by two-thirds of all members
elected to each House of the 138th General Assembly:

NOW, THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-
thirds of all members elected to each house thereof concurring therein):

Section 1. The said proposed amendment is hereby concurred in and adopted, and shall
forthwith become a part of the Constitution of the State of Delaware.

Effective May 6, 1997
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CHAPTER 31
FORMERLY

SENATE BILL NO. 17
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO DENTISTRY
AND DENTAL HYGIENE

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: . .

Section 1. Amend Subchapter I, Chapter 11, Title 24 of the Delaware Code by striking
said Subchapter in its entirety and substituting in licu thereof the following:

"Subchapter [, Board of Dental Examiners
§1100. Objectives.

The primary objective of the Board of Dental Examiners, to which all other objectives
and purposes are secondary, is to protect the general public, specifically those persons who are
the direct recipients of services regulated by this Chapter, from unsafe and unprofessional

practices.

The secondary objectives of the Board arc to maintain minimum standards of practitioner
competency, and to maintain certain standards in the delivery of services to the public. In
meeting its objectives, the Board shall develop standards assuring professional competence; shall
monitor complaints brought against practitioners regulated by the Board; shall adjudicate at
formal hearings; shall promulgate rules and regulations; and shall impose sanctions wherc
necessary against licensces or former licensees.

§1101. Board of Dental Examiners: appointments; qualifications: term: vacancies: suspension or

(a) There is created a State Board of Dental Examiners which shall administer and
enforce this Chapter.

(b) The Board shall consist of 9 members appointed by the Governor, who are residents
of this State, 5 of whom shall be dentists licensed under this Chapter and who have been actively
practicing dentistry in this State for a period of 5 years immediately preceding appointment to the
Board; onc member shall be a dental hygienist who has been actively practicing dental hygiene
in this State for a period of 5 yecars immediately preceding appointment to the Board; and 3
public members who shall have been residents of this State for a period of 5 years immediately
preceding appointment to the Board. The public members shall not be, nor ever have been,
dentists or dental hygienists; nor members of the immediate family of a dentist or dental
hygienist; shall not have been employed by a dentist; shall not have a material intérest in the
providing of goods and services to dentists or dental hygicnists; nor have becn engaged in an
activity directly related to dentistry or dental hygiene. The public members shall be accessible to
inquiries, comments and suggestions from the general public. No public member shall have been
licensed in any health related field or be licensed to practice law. No person shall be eligible for
appointment to the Board who is in any manner connected with or interested in any dental
college or the dental department of any college or university or the dental supply business.

(c) Except as provided in subsection (d) of this Section, cach member shall serve a term
of 3 years, and may succeed himself or herself for one additional term; provided, however, that
where a member was initially appointed to fill a vacaney, such member may succeed himself or
herself for only one additional full term. Any person appointed to fill a vacancy on the Board
shall hold office for the remainder of the unexpired term of the former member. Each term of
office shall expire on the date specified in the appointment; however, the Board member shall
remain eligible to participate in Board proceedings unless and until replaced by the Governor.
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(d) A person who has never served on the Board may be appointed to the Board for 2
consecutive terms; but, no such person shall thereafter be eligible for 2 consecutive
appointments. No person, who has been twice appointed to the Board or who has served on the
Board for six years within any 9-year period, shall again be appointed to the Board until an
interim period of at least 1 year has expired since such person last served.

(e) Any act or vote by a person appointed in violation of this Section shall be invalid.
An amendment or revision of this Chapter is not sufficient cause for any appointment or
attempted appointment in violation of subsection (d) of this Section, unless such an amendment
or revision amends this Section to permit such an appointment.

(® A member of the Board shall be suspended or removed by the Governor for
misfeasance, nonfeasance, malfeasance, misconduct, incompetency or neglect of duty. A
member subject to disciplinary hearing shall be disqualified from Board business until the charge
is adjudicated or otherwise concluded. A Board member may appeal any suspension or removal
to the Superior Court.

(g) No member of the Board, while serving on the Board, shall hold elective office in
any professional association of dentists or dental hygienists, including the Delaware State Dental
Society and the Delaware Dental Hygienists' Association.

(h) The provisions set forth for 'employees’ in Chapter 58, Title 29 of the Delaware Code
shall apply to all members of the Board.

(i) Any member who is absent without adequate reason for 3 consecutive meetings, or
fails to attend at least half of all regular business meetings during any calendar year, shall be
guilty of neglect of duty.

(i) Each member of the Board shall be reimbursed, in accordance with the policy of the
Division of Professional Regulation, for all expenses involved in each meeting, including travel;
and in addition shall receive not more than $50 for each meeting attended but not more than $500
in any calendar year. After 10 meetings have been attended, the member shall not be
compensated for any subsequent meetings attended in that year.

§1102. Organization: meetings: officers: quorum,

(a) The Board shall hold regularly scheduled business meetings at least once in each
quarter of a calendar year, and at such times as the President deems necessary, or, at the request
of a majority of the Board members.

(b) The Board annually shall elect a President and Secretary. Each officer shall serve for
1 year, and shall not succeed himself or herself for more than 2 consecutive terms.

(c) A majority of the members shall constitute a quorum for the purpose of transacting
business. No disciplinary action shall be taken without the affirmative vote of 5 members of the

Board.

(d) When members of the Dental Hygiene Advisory Committee participate in voting on
matters listed in §1104(c)(1), (2) and (3) of this Chapter, the Board composition shall be 12
voting members, so that 7 members shall constitute a quorum.

(¢) Minutes of all meetings shall be recorded, and copies shall be maintained by the
Division of Professional Regulation. At any hearing where evidence is presented, a record from
which a verbatim transcript can be prepared shall be made. The expense of preparing any
transcript shall be incurred by the person requesting it.

§1103. Records.

The Division of Professional Regulation shall keep a register of all approved applications
for license as a dentist or a dental hygienist, and complete records relating to meetings of the
Board, examinations, rosters, changes and additions to the Board’s rules and regulations,
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complaints, hearings and such other matters as the Board shall determine. Such records shall be
prima facie evidence of the proceedings of the Board.

§1104. Denta) Hygiene Advisory Committee.

(a) There is created a State Dental Hygiene Advisory Committee which shall serve the
Board on matters pertaining to the policy and practice of dental hygiene.

(b) The Committee shall consist of 3 licensed dental hygienists appointed by the
Governor, who arc residents of this State, and who have becn actively practicing dental hygiene
in this State for 2 years immediately preceding appointment to the Committee.

(1) No person shall be eligible for appointment to the Committee who is in any
manner connected with or who has an interest in any dental hygiene college or the dental hygiene
department of any college or university or any commercial dental enterprise.

(2) Each member shall serve a term of 3 years and remain eligible to participate
in proceedings unless and until replaced by the Governor.

(3) All terms shall be staggered so that one new member is added and one
member is retired each year.

(4) Persons who are members of the Committee on the effective date of this Act
shall complete their terms.

(5) A member of the Committee shall be suspended or removed by the Governor
for misfeasance, nonfeasance, malfeasance, misconduct, incompetency or neglect of duty.

(6) No member of the Committee shall hold elective office in any professional
association of dental hygienists.

(7) Each member of the Committec shall be reimbursed, according to the policy
of the Division of Professional Regulation, for all expenses involved in each meeting, including
travel; and in addition, shall receive $50 for each meeting attended but not more than $500 in any
calendar year. After 10 meetings have been attended, the member shall not be compensated for
any subsequent meetings attended in that year.

(c¢) The Committee shall participate with members of the Board in:

(1) Voting on the qualifications of candidates who apply for licensure to practice
dental hygiene;

(2) Voting on the composition of the State dental hygiene clinical/practical
examination,;

(3) Voting on the requirements for renewal of dental hygiene licenses.

§1105. Powers and duties of the Board.
(a) The Board of Dental Examiners shall have authority to:

(1) Formulate rules and regulations, with appropriate notice to those affected; all
rules and regulations shall be promulgated in accordance with the procedures specified in the
Administrative Procedures Act of this State. Each rule or regulation shall implement or clarify a
specific section of this Chapter.

(2) Designate the application form to be used by all applicants, and to process all
applications;

(3) Designate the written, standardized examination administered by the National
Board of Dental Examiners to be taken by all persons applying for licensure;
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(4) Prepare and administer a practical examination in dentistry and dental
hygiene;

(5) Designate a written jurisprudence examination on the Delaware laws
pertaining to dentistry to be taken by all persons applying for licensure;

6) Pfovide for the administration of all applicable examinations, including notice
and information to applicants.

(7) Evaluate the credentials of all persons applying for a license to practice
dentistry and dental hygiene in order to determine whether such persons meet the qualifications
for licensing set forth in this Chapter.

(8) Grant licenses to and renew licenses of all persons who meet the
qualifications for licensure and/or renewal of licenses;

(9) Establish by rule and regulation continuing education standards required for
license renewal for dentists and dental hygienists;

(10) Evaluate certified records to determine whether an applicant for licensure,
who has been previously licensed, certified, or registered in another jurisdiction to practice
dentistry or dental hygiene, has engaged in any act or offense that would be grounds for
disciplinary action under this Chapter and whether there are disciplinary proceedings or
unresolved complaints pending against such applicants for such acts or offenses.

(11) Refer all complaints from licensees and the public concerning licensed
dentists and dental hygienists, or concerning practices of the Board or of the profession, to the
Division of Professional Regulation for investigation pursuant to §8810 of Title 29 of the
Delaware Code, and, assign a member of the Board to assist the Division in an advisory capacity
with the investigation of the technical aspects of the complaint;

(12) Conduct hearings and issue orders in accordance with procedures established
pursuant to this Chapter, Chapter 101 of Title 29 of the Delaware Code, and §8810 of Title 29 of
the Delaware Code. Where such provisions conflict with the provisions of this Chapter, this
Chapter shall govern. The Board shall determine whether or not a dentist or dental hygienist
shall be subject to a disciplinary hearing and, if so, shall conduct such hearing in accordance with
this Chapter and the Administrative Procedures Act.

(13) Where it has been determined after a disciplinary hearing, that penalties or
sanctions should be imposed, to designate and impose the appropriate sanction or penalty after
time for appeal has lapsed." '

Section 2. Members currently serving on the Board of Dental Examiners and the Dental
Hygiene Advisory Committee shall continue to serve unless or until replaced by the Governor.

Approved May 15, 1997
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CHAPTER 32
FORMERLY
HOUSE BILL NO. 7

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO
SENTENCING FOR CERTAIN CRIMES,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 4204(1), Title 11 of the Delaware Code, by striking the first word
thereof, “Whenever”, and by inserting in its place new text, to read:

“Except when the court imposes a life sentence or sentence of death, whenever”,
Approved May 19, 1997
CHAPTER 33

FORMERLY

HOUSE BILL NO. 8
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT CONCURRING IN A PROPOSED AMENDMENT TO ARTICLE 1V, §11(1) OF
THE DELAWARE CONSTITUTION OF 1897, AS AMENDED, RELATING TO THE
JURISDICTION OF THE DELAWARE SUPREME COURT IN CRIMINAL CASES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring

therein):

Section 1. Amend Article IV, § 11(1) of the Delaware Constitution of 1897, as
amended, by adding thereto a new paragraph, said paragraph to be designated as (1)(c), to
read as follows:

‘(1)(¢) Notwithstanding any provisions of this Section to the contrary, to receive appeals
from the Superior Court in criminal causes, upon application by the State in all causes in which
the Superior Court, or any inferior court an appeal from which lies to the Superior Court, has
granted an accused any of the following: a new trial or judgment of acquittal after a verdict,
modification of a verdict, arrest of judgment, relief in any post-conviction proceeding or in any
action collaterally attacking a criminal judgment, or a new punishment hearing in a capital case
after the court has imposed a sentence of death, or any order or judgment declaring any act of the
General Assembly, or any portion of -any such act, to be unconstitutional under either the
Constitution of the United States or the State of Delaware, inoperative or unenforceable, except
that no appeal shall lie where otherwise prohibited by the double jeopardy clause of the
Constitution of the United States or of this State. Notwithstanding anything in this Article to the
contrary, the General Assembly may by statute implement the jurisdiction herein conferred."

WHEREAS, the said proposed amendment was adopted by two-thirds of all members
elected to each House of the 138th General Assembly:

NOW, THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-
thirds of all members elected to each house thereof concurring therein): ’

Section 1. The said proposed amendment is hereby concurred in and adopted, and shall
forthwith become a part of the Constitution of the State of Delaware.

Effective May 6, 1997
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CHAPTER 34
FORMERLY
HOUSE BILL NO. 74

AN ACT AUTHORIZING THE TRANSFER OF THE FREE PUBLIC LIBRARY OF THE SMYRNA
SCHOOL DISTRICT KNOWN AS THE SMYRNA PUBLIC LIBRARY TO THE TOWN OF
SMYRNA, PROVIDING THAT THE TOWN OF SMYRNA SHALL ASSUME THE
OUTSTANDING OBLIGATIONS OF THE LIBRARY AND THE OBLIGATIONS OF THE
SMYRNA SCHOOL DISTRICT AND ITS DISTRICT LIBRARY COMMISSION RELATING
TO SUCH LIBRARY UPON THE TRANSFER THEREOF, AS AUTHORIZED BY CHAPTER
71 OF TITLE 14 OF THE DELAWARE CODE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-
thirds of all members elected to each house thereof concurring therein):

Section 1. The District Library Commission heretofore established to serve the Smyrna School
District is authorized to transfer the free public library of the Smyma School District, known as the
Smymna Public Library, including any real or personal property of the library held by either the District
or Commission, to the Town of Smyrna and the Town of Smyrna is authorized to acquire same. The
effective date of said transfer shall be July 1, 1997.

Section 2. The said District and Commission have authority to transfer said library, together
with its real and personal property, pursuant to Chapter 71 of Title 14 of the Delaware Code.

Section 3. Upon the transfer of such free public library as herein authorized, all the outstanding
obligations of such library and all outstanding obligations of the District Library Commission of the
Smyrna School District relating to such library or operations thereof shall be assumed by and become the
obligation and responsibility of the Town of Smyrna.

Section 4. The District Library Commission of the Smyrna School District shall be reconstituted
as the Town of Smyrna Library Advisory Board and shall continue to advise the Town of Smyma
regarding the operation of such Library afier its transfer to the Town of Smyma until the terms of the
present members of such Commission shall expire. As each member’s term expires, the Mayor shall
then appoint a successor with the advice and consent of the Town Council. After its transfer to the Town
of Smyrna the Town shall administer and supervise the library as a department of the Town.

Approved May 22, 1997
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CHAPTER 35
FORMERLY
HOUSE BILL NO. 103

AN ACT TO AMEND TITLE 10 OF THE DELAWARE CODE RELATING TO THE
TRANSFER OF JUDGMENTS FROM THE JUSTICE OF THE PEACE COURTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 9569(a), Title 10 of the Delaware Code as follows:
(1) Delete subsection “(a)” in its entirety and substitute in licu thereof the following:

“(a) Judgments entered into the judgment docket in the Justice of the Peace courts shall
not constitute a lien upon real estate, but the judgment creditor may file a duly certified transcript
of the docket entries of the judgment in the office of the Prothonotary of the Superior Court in
any or all of the three counties of the State and the Prothonotary shall enter in his or her
judgment docket the names of the parties, the amount of the judgment, the namc of the court in
which the judgment was recovered, the time from which interest runs, and the amount of the
costs, with the true date of filing and entry. The Prothonotary, in his or her discretion, may aliow
transfer of judgments as provided in this subsection to be accomplished by electronic means.”

Section 2. Amend § 9569, Title 10 of the Delaware Code by adding the following
subsection (d):

“(d) Once a judgment has been transferred as provided in subsection (a) of this section,

the Justice of the Peace Courts shall retain jurisdiction for purposes of all post-judgment
proceedings with the exception of execution upon the judgment and/or the sale of real estate.”

Approved May 22, 1997
CHAPTER 36

FORMERLY
SENATE BILL NO. 34

AN ACT TO AMEND TITLE 14, DELAWARE CODE RELATING TO MANDATORY
ATTENDANCE REQUIREMENTS FOR PUBLIC SCHOOL STUDENTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §2702(d), Title 14, Delaware Code by striking the words “Each
parent” as they appear in the first sentence thereof and substituting in lieu thereof the following:

“If contacted by the school pursuant to §2702¢(1) of this title, each parent”.

Approved May 22, 1997
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CHAPTER 37
FORMERLY
SENATE BILL NO. 63

AN ACT TO AMEND SUBCHAPTER I OF CHAPTER 49 OF TITLE 10 OF THE
DELAWARE CODE RELATING TO SUBJECTS OF EXECUTION; EXEMPTIONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Section 4914(b) of Title 10 of the Delaware Code by adding
immediately afier the word “estate” the phrase “, in addition to the exemptions made in §4915 of
this title,”.

Section 2. Amend Subchapter I of Chapter 49 of Title 10 of the Delaware Code by
adding a new Section 4915 to read as follows:

“§4915. Exemption of retirement plans.

(2) In addition to the exemptions provided in sections 4902 and 4903, there shall
be exempt from execution or attachment process, assets held or amounts payable under
any retirement plan.

(b) Any amount qualifying as an ‘eligible rollover distribution’ under section 402
of the Internal Revenue Code of 1986, as amended, or as a ‘rollover contribution’ under
section 408 of the Internal Revenue Code of 1986, as amended, is treated as an exempt -
amount under subsection (a) for sixty days after the distribution of such amount. Such
amount remains exempt from execution or attachment process if contributed to a
retirement plan within sixty days of being distributed from a retirement plan.

(c) Any retirement plan described in subsection (a) shall not be exempt from any
claims for relief granted pursuant to Title 13, Chapter 5 and/or Chapter 15. .

(d) Any retirement plan described in subsection (a) shall not be exempt from the
claims of an alternate payee under a qualified domestic relations order. However, the
interest of any and all alternate payees under a qualified domestic relations order shall be
exempt from any and all claims of any creditor of the altemate payee. As used in this
subsection, the terms ‘alternate payee’ and ‘qualified domestic relations order’ have the
meaning ascribed to them in section 414(p) of the Internal Revenue Code of 1986, as
amended.

(e) A participant or beneficiary of a retirement plan is not prohibited from
granting a valid and enforceable security interest in the participant’s or beneficiary’s
interest under the retirement plan to secure a loan to the participant or beneficiary from
the plan, and the right to assets held it or to receive payments from the plan is subject to
execution and attachment for the satisfaction of the security interest or lien granted by the
participant or beneficiary to secure the foan.

(f) ‘Retirement plan’ means any retirement or profit sharing plan that is qualified
under section 401, 403, 408, 409, 414 or 457 of the Internal Revenue Code of 1986, as

amended.

(g) This section shall not exempt from execution or attachment any judgment
obtained under section 554 of Title 30.

(h) If this section is held invalid or preempted by federal law, in whole or in part,
it shall remain in effect to the maximum extent permitted by law.”

Section 3. This Act shall become effective on the date of enactment.

Approved May 22, 1997
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CHAPTER 38

FORMERLY

HOUSE BILL NO. 113
AS AMENDED BY HOUSE AMENDMENT NO. 1 AND
SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 29 OF THE DELAWARE CODE RELATING TO THE
VIOLENT CRIMES COMPENSATION BOARD, -

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 29 of the DelaWare Code by adding to Section 10004(h) a new
subparagraph (7) to read as follows:

*(a) The Violent Crimes Compensation Board may close any meeting to the
public where:

(1) The claim to be considered derives from any sexual offense thhm the
Definitions of a crime in §9002 of Title 11.

(2) The claims to be considered derives from any offense by a child as
defined in this section unless such child has been deemed amenable to the
jurisdiction of a criminal court as to the matter before the Board.

(3) The claim to be considered derives from any matter not yet
adjudicated.

(b} The Board shall produce a complete record of any proceedings closed to the
public which record may be denied to anyone seeking access for good cause shown”.

Approved May 22, 1997
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CHAPTER 39
FORMERLY

SENATE BILL NO. 38
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATING TO
WHOLESALERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: ’

Section 1. Amend §2901, Title 30 of the Delaware Code, by adding to said section a new
subparagraph (2)b.(vi) to read as follows:

“(vi) Delivery to the purchaser where the purchaser’s vehicle or vessel is not
headquartered or dispatched from within Delaware, the property is immediately taken
outside of Delaware and the purchaser provides the wholesaler with an Exemption
Certificate documenting the sale in accordance with Regulations adopted or to be adopted
by the Director of Revenue.”

Section 2. Amend §2901, Title 30 of the Delaware Code, by addmg to sald section a new
subsection (9) to read as follows:

“(9) ‘Exemption Certificates’, for purposes of this chapter, are documents created
by regulations adopted or to be adopted by the Director of Revenue which are provided to

a wholesaler by a purchaser to document a wholesale sale where the property is -

immediately taken outside of Delaware and the sale thus does not result in taxable gross
receipts.”

Section 3. Amend §2902 (c), Title 30 of the Delaware Code, by adding to said subsection
a new paragraph to (6) to read as follows:

*(6) The Director of Revenue is authorized to issue regulations providing for
Exemption Certificates to be given by purchasers to wholesalers to document wholesale
sales which, pursuant to section 2901(2)b.(vi) of this title, do not result in taxable gross
receipts. A wholesaler is entitled to rely upon an Exemption Certificate valid on its face
and in compliance with the Regulations for purposes of computing the tax due under this
section and shall not be liable for any tax attributable to sales covered by Exemption
Certificates that are invalid. Any person providing an Exemption Certificate that is
invalid shall in addition to any prosecution under Subchapter V of Chapter 5 of this titlg,
be liable for the tax due (calculated without reference to the monthly exclusion in
subsection (c)(1) of this Section), plus interest and a penalty under section 535(a) of this
title equal to 75% of the underpayment of tax attributable to sales covered by the invalid
Exemption Certificates.”




Chapter 39 73

(k) to read as follows:

Section 4. Amend §2909, Title 30, Delaware Code, by adding thereto a new subsection

“(k) This Chapter shali not apply to the exchange between or among wholesalers
of fungible goods when the goods received by such wholesaler are received by it for the
purpose of resale, For purposes of this subsection the term ‘fungible’ shall refer to goods
of which any unit is, by nature or usage of trade, the equivalent of any other like unit.
This provision shall not be construed so as to exclude from tax under this chapter the sale,
whether at retail or wholesale, of goods received for resale as a result of the exchange.
The exemption provided in this section is not applicable to a sale occurring upon the
delivery by one exchange partner directly to the customer of the other exchange partner
and such delivery shall be treated as made to such customer directly by the other
exchange partner and subject to tax, even though such other exchange partner may never
have obtained physical possession of such fungible good.”

Section 5. The exemption provided by Section 4 of this Act shall be effective for

exchanges occurring after December 31, 1996.

Approved May 22, 1997
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CHAPTER 40
FORMERLY

HOUSE BILL NO. 210
AS AMENDED BY HOUSE AMENDMENT NOS. 1,2 AND 3

AN ACT TO AMEND TITLE 9 OF THE DELAWARE CODE RELATING TO
RESTRUCTURING THE NEW CASTLE COUNTY GOVERNMENT.

WHEREAS, the County Executive has announced a restructuring of New Castle County
government which is intended to make the government more cfficient and accessible; and

WHEREAS, to accomplish this restructuring, the County Executive requires limited
authority from the General Assembly to implement these proposals.

NOW THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 11, Title 9 of the Delaware Code by addifig a new Section
1122 which shall read as follows:

“§ 1122, County Executive Limited Restructuring Power.

The County Executive of New Castle County shall have the power to merge,
establish and modify departments, offices, or agencies of the County and may prescribe
the functions and management systems of all departments, and office of the County
subject to approval of County Council in the annual budget ordinance. Action taken by
the County Executive and County Council pursuant to the authority granted by this
provision shall terminate by July 1, 1998. The authority granted pursuant to this Section
shall supersede any conflicting provisions within this title.”

Approved May 22, 1997
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CHAPTER 41
FORMERLY
HOUSE BILL NO. 155

AN ACT TO AMEND THE CHARTER OF THE TOWN OF MILLSBORO, CHAPTER 457,
VOLUME 60, LAWS OF DELAWARE, AS AMENDED, ENTITLED “AN ACT TO
REINCORPORATE THE TOWN OF MILLSBORO"”, TO CHANGE THE TIME OF
THE ANNUAL ORGANIZATIONAL MEETING, TO DELETE TECHNICAL
REQUIREMENTS FOR SPECIAL MEETINGS, TO ADD STANDARDS TO THE
REQUIREMENTS FOR ALDERMAN, TO REMOVE A MANDATED BOARD OF
HEALTH, AUTHORIZE THE TOWN MANAGER ON BEHALF OF THE TOWN
COUNCIL TO DIRECT THE POLICE DEPARTMENT, TO REMOVE OUTDATED
REFERENCES TO COSTS AND TO CORRECT CERTAIN OUT OF DATE
REFERENCES AND TYPOGRAPHICAL ERRORS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1.- Amend Subsection (a), Section 9, ORGANIZATION AND ANNUAL
MEETING OF COUNCIL, of Chapter 457, Volume 60, Laws of Delaware, as amended, by
striking out the phrase “At cight o’clock in the evening, prevailing time,” at the beginning of the
second sentence and capitalizing the word “At” so that the second sentence shall read as follows:

“At the first regular meeting following the Annual Municipal Election, the Town
Council shall meet at the Council Chamber and the newly elected officers shall assume
the duties of office being first duly sworn or affirmed to perform their duties with fidelity,
as aforesaid.”

Section 2. Amend Section 10, REGULAR AND SPECIAL MEETINGS, of Chapter 457,
Volume 60, Laws of Delaware, as amended, by striking the last three sentences of said section.

Section 3. Amend Subsection (a), Section 19, ALDERMAN AND ASSISTANT
ALDERMAN, of Chapter 457, Volume 60, Laws of Delaware, as amended, by striking the “.”
and substituting in lieu thereof a ;" at the end of the first sentence and adding to the end thereof
the following:

“. .. such persons shall be members in good standing of the Bar of the State of
Delaware and shall meet the standards established for magistrates and Justices of the
Peace for the State of Delaware.”

Section 4. Amend Subsection (a), Section 22, BOARD OF HEALTH, of Chapter 457,
Volume 60, Laws of Dclaware, as amended, by striking the first sentence thereof and substituting
in licu thereof the following:

“The Town Council may provide for a Board of Health. If it is established, the
Board of Health shall consist of four (4) members, one of whom shall be a practicing
physician.” .

Section 5. Amend Subsection (a), Section 23, POLICE FORCE, of Chapter 457, Volume
60, Laws of Delaware, as amended, by striking from the last sentence the words “Chairman of
the Police Committee” and substituting in lieu thereof the words “Town Manager”

Section 6. Amend Subscction (h)(8), Section 28, COLLECTION OF ANNUAL TAXES,
Chapter 457, Volume 60, Laws of Delaware, as amended, by striking said subsection in its
entirety and substituting in lieu thereof the following:

*(8) In the sale of lands for payment of delinquent taxes, the costs shall be
allowed to be deducted from the proceeds of the sale or chargeable against the owner, as
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the case may be, including but not limited to charges of the Prothonotary, Town of
Millsboro, cost of printing and posting hand bills, the publication of the advertisement of
sale in one or more newspapers, the auctioneer’s fee and attorney’s fees incurred by the
Town of Millsboro. The costs of the deed will not be chargeable as costs, but shall be
paid by the purchaser of the property of the delinquent taxpayer. The total of any
Delaware and municipal transfer tax shall be paid by the purchaser of said lands at the tax

sale.”

Section 7. Amend Subsection (b)(4), Section 31, STREETS, Chapter 457, Volume 60,
Laws of Delaware, as amended, by striking out the words “Farmers Bank of the State of
Delaware"” and substituting in lieu thereof the following:

*...the banking institution as may be described by the Town Council, which
institution shall be licensed in the State of Delaware and insured by the Federal Deposit
Insurance Corporation or its successor,"”

Section 8. Amend Subsection (b), Section 34, POWER TO BORROW MONEY AND
ISSUE BONDS, of Chapter 457, Volume 60, Laws of Delaware, as amended, by striking in the
first sentence thereof the word “succeed” as it appears in said sentence and substituting in lieu

thereof the word “exceed.”

Approved May 22, 1997
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CHAPTER 42
FORMERLY

HOUSE BILL NO. 228
AS AMENDED BY HOUSE AMENDMENT NOS. 1 AND 2

AN ACT TO AMEND TITLE 4 OF THE DELAWARE CODE REGARDING LICENSES FOR

TAPROOMS, HOTELS, RESTAURANTS OR CLUBS, FOOD CONCESSIONAIRES
AT HORSE RACETRACKS OR MULTI-PURPOSE SPORT FACILITIES; DINNER
THEATER PERFORMANCES; BOWLING ALLEYS; CATERERS; REMOVAL OF
PARTIALLY CONSUMED BOTTLES FROM PREMISES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 4, Delaware Code, Section 512 by adding a new subsection (h) as

follows:

“(h) Notwithstanding any provision of this titie to the contrary, license holders
who operate horse racetracks may permit patrons to bring inside with them alcoholic
beverages regulated under this title for their own personal consumption, provided that
they have a lawful ticket for admission to the facility and are of the lawful age to
consume alcoholic beverages. The license holder may restrict the portions of the facility
that patrons may act in accord with this section. The license hoider must maintain as
current all necessary licenses required pursuant to §554 of this title.”

Approved May 22, 1997
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CHAPTER 43
FORMERLY

HOUSE BILL NO. 82
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 11 AND TITLE 21 OF THE DELAWARE CODE RELATING
TO USE OF AUDIOVISUAL DEVICES FOR COURT APPEARANCES AND
VIDEOPHONE ASSESSMENTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 59, Title 11 of the Delaware Code by adding a new Section
5910 as follows:

“§5910. Use of Audiovisual Devices.

Anything else in this or any other chapter or title notwithstan'ding, those
proceedings specified by court rule may be conducted by audiovisual device.
Audiovisual monitors shall be situated in the courtroom and at the location where the
defendant is physically located so as to provide the public, the court, and the defendant
with a view of the proceedings. Such court proceedings may be conducted by a justice of
the Peace Court in the same or another county from that in which the defendant is
physically located.”

Section 2. Amend §4101, Title 11 of the Delaware Code by adding subsection (d)(3) as
follows:

“(3) The courts may expunge the record of any videophone assessment which remains
uncollected for a period in excess of 3 years.”

Section 3.

(1) Amend §703, Title 21 by renumbering subsections ‘(d)’, ‘(e)’, and ‘(f)’, as
‘(e)’, ‘(f)’, and ‘(g)’ respectively and adding a new subsection (d) as follows:

(d) Anything else in this or any other chapter or title notwithstanding,
those proceedings in the Justice of the Peace Courts specificd by court rule may
be conducted by audiovisual device. Audiovisual monitors shall be situated in the
courtroom and where the defendant is present so as fo provide the public, the
court, and the defendant with a view of the proceedings. Such proceedings may
be conducted by a Justice of the Peace Court in the same or another county from
that in which the defendant is physically located.

Approved May 22, 1997
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CHAPTER 44
FORMERLY
HOUSE BILL NO. 106

AN ACT TO AMEND CHAPTER 21, TITLE 13 OF THE DELAWARE CODE RELATING
TO THE COMPOSITION OF THE DOMESTIC VIOLENCE COORDINATING
COUNCIL. ‘

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: )

Section 1. Amend Section 2102(9), Chapter 21, Title 13 of the Delaware Code, by
deleting the current language and substituting in lieu thereof the following:

“A representative of the health care community designated by the Board of
Medical Practice;”.

Section 2. Amend Section 2102, Chapter 21, Title 13 of the Delaware Code by
renumbering current subsections 10 and 11 to become subsections 1 and {2, respectively and by
adding a new subsection 10 to read as follows:

“(10) The President Judge of the Superior Court;”.

Approved May 22, 1997

CHAPTER 45
FORMERLY

HOUSE BILL NO. 128
AS AMENDED BY HOUSE AMENDMENT NOS. | AND 2

AN ACT TO AMEND TITLE i1 OF THE DELAWARE CODE RELATING TO THE
CRIMINAL JUSTICE COUNCIL.

BE' IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §8701, Title 11, Chapter 87 of the Delaware Code by deleting the
number “23” as it appears on the first line of subsection “(b)” and inserting in lieu thereof the
number “25”.

Section 2. Amend §8701, Title 11, Chapter 87 of the Delaware Code by adding a new
subsection “(b)(21)"” as follows:

“(21) The Chief Judge of the Court of Common Pleas; and”

Section 3. Amend §8701, Title 11, Delaware Code by deleting the word “and” in
§8701(19) and by adding as new §8701(22) the following;

“(22) The Secretary of Public Safety.”

Approved May 22, 1997
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CHAPTER 46
FORMERLY

HOUSE BILL NO. 9
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO THE CRIME
OF NEW HOME CONSTRUCTION FRAUD.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Chapter 5 of Title 11 of the Delaware Code by redesignating
§ 917 thereof as § 918 and by adding thereto a new § 917 to read as follows:

“§ 917. New Home Construction Fraud; class C felony, class F felony, class G felony,
class A misdemeanor.

(a) For the purpose of this section, the following definitions shall apply:

(1) ‘New home construction’ means the erection, installation or
construction of a dwelling on a fixed foundation on land which is owned or
purchased by a home buyer.

(2) A ‘dwelling’ means a building which is usually occupied by a person
lodging therein at night but shall not include a mobile home as defined in 25 Del,
C. § 7003(2).

(3) A ‘home buyer’ means a person who intends to enter into a new home
construction contract for himself or herself or on behalf of any person.

(4) A ‘new home contractor’ means any person who offers or provides -
new home construction services as a general contractor or a sub-contractor and
shall, in addition, include but not be limited to, an architect, engineer or real estate
broker or agent.

(5) A ‘new home construction contract’ is any agreement, whether written
or oral, between a new home contractor and a home buyer whereby the new home
contractor agrees to provide new home construction services in exchange for a
payment of money.

(6) Payment of money mcans tender of money or other consideration of
value by a home buyer, or by any lending, institution on behalf of the home buyer
to a new home contractor as part of a new home construction contract.

(7) For the purpose of this section, land is ‘purchased’ by a home buyer
when the home buyer acquires it by sale, negotiation, mortgage, pledge, lien, gift
or any other transaction creating an interest in the property prior to the formation
of the new home construction contract, or if the home buyer is to purchase the
land as part of the new home construction contract.

(b) A person is guilty of new home construction fraud who, with the intent
specified in § 84! of this Title, enters into a new home construction contract and:

: (1) uses or employs any false pretense or false promise as those acts are
defined in §§ 843 and 844 of this Title; or

(2) receives payments and intentionally fails to use said payment(s) for the
purpose(s) identified in the new home construction contract and/or diverts said
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payment(s) to a use or uses other than the erection, installation or construction of
the dwelling identified therein; or

(3) receives payment(s) and fails to provide that person’s own true name,
or provides a false name, address or phone number of the business offering said
new home construction services.

(c) For new home construction fraud under this section, it shall be prima facie
evidence of the intent specified in § 841 of this title that the hew home contractor:

(1) has been previously convicted under this section, 11 Del, C, §916, or 6
Del. C, § 3505 within ten years of the first payment under the new home
construction contract in question; or

(2) is currently subject to any administrative order, judgment or injunction
under Chapter 25, Title 6 of the Delaware Code relating to new home construction
or home improvements (as defined at 11 Del. C, § 917(a)(1)).

(d) New construction fraud is a class A misdemeanor, unless:

) ihe loss to the home buyer is at least $1,000 but less than $50,000, in
which case it is a class G felony;

(2) the loss to the home buyer is at least $50,000 but less than $100,000, in
which case it is a class F felony; or

(3) the loss to the home buyer is $100,000 or more in which case it is a
class C felony.

(e) For the purpose of calculating the amount of the loss to the home buyer, the
loss shall be deemed to be the lesser of the total of all payments actually made by the
home buyer or the cost to the home buyer to complete the new home construction
according to the terms of the original new home construction contract whether or not said
new home is actually completed.”

Section 2. If any provision of this Act, or the application thereof to any person, thing or
circumstance is held invalid, such invalidity shall not affect the provisions or application of this
Act that can be given effect without the invalid provisions or application and to this end, the
provisions of this Act are declared to be severable. \

Approved May 22, 1997
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CHAPTER 47
FORMERLY
HOUSE BILL NO. 119

AN ACT TO AMEND CHAPTER 5 OF TITLE 11 OF THE DELAWARE CODE RELATING
TO THE CRIME OF ROBBERY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Section 831 of Title 11 of the Delaware Code by designating the
existing language of the statute as subsection (a); and adding a new subsection (b) to read as
follows:

“(b) In addition to its ordinary meaning, the phrase ‘in the course of committing theft’
includes any act which occurs in an attempt to commit theft or in immediate flight after the
attempt or commission of the theft.

Approved May 22, 1997
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CHAPTER 48
FORMERLY

SENATE BILL NO. 62
AS AMENDED BY SENATE AMENDMENT NO. |

AN ACT TO AMEND CHAPTERS 11 AND 101, TITLE 29 DELAWARE CODE, RELATING
TO THE REGISTER OF REGULATIONS AND PUBLIC NOTICE OF PROPOSED
AND PROMULGATED REGULATIONS. )

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: '

Section 1. Amend §1131, Title 29 Delaware Code by striking the words “to be
implemented upon the completion of the requirements of Chapter 101 of this title” as they appear
in the fourth sentence of said section. !

Section 2. Amend §1132, Title 29 Delaware Code by striking said section in its entirety
and substituting in lieu thereof the following:

“§1132. Definitions.
(1) “Agency” means as defined in §10102 of this title.

(2) “Division” means the Division of Research of Legislative Council as
established pursuant to this chapter.

(3) “Register of Regulations™ means a publication authorized and recognized by

law published for public information purposes, providing public notice of changes in
agency regulations, whether new, modified or repealed, together with supplemental

information as deemed appropriate by the Registrar.

(4) “Registrar” means an employee of the Division charged with the
responsibility of compiling, maintaining and publishing the Register of Regulations.

(5) “Regulation” means as defined in §10102 of this title.”

Section 3. Amend §1133, Title 29, Delaware Code by rewording said section to read as
follows:

*§1133. Register of Regulations.

The Division shall establish, maintain and publish an official Register of Regulations at
the Division. The Register of Regulations shall provide public notice of all proposed
regulation(s) to be adopted, amended or repealed indexed by agency and subject matter with:

(1)  Text of the proposed regulation(s) to be adopted, amended or repealed,
nature of the proceedings including a synopsis of the subject, substance, issues and possible
terms of the agency action and a reference to the legal authority of the agency to act;

2) A statement of the manner in which persons may present their views; if in
writing, of the place to which and the final date by which such views may be submitted; if at a
public hearing, the date, time and place of the hearing;

3) The place or places where the proposed regulations to be adopted,
amended or repealed may be inspected or copied;

(4)  The fee or other requirements for obtaining copies of same.”

Section 4. Amend §1134, Title 29, Delaware Code by rewording §1134(a)(3) thereof to
read as follows:
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“§1134(a)(3) Have the authority to make revisions to both proposed and existing
regulations that do not alter the sense, meaning or effect of such regulations, including,
but not limited to:

(i) renumbering and rearranging sections or parts of sections;

(ii) transferring of sections or dividing of sections so as to give to distinct subject
matters a separate section number, but without changing the meaning;

(iii) inserting or changing the wording of headnotes;

(iv) change reference numbers to agree with renumbered regulations or sections
thereof;

(v) substituting the proper section or regulation number for the terms ‘this
regulation’, ‘the preceding section’ and the like;

(vi) striking out figures where they are merely a repetition of written words and
vice versa;

(vii) changing capitalization for the purpose of uniformity;
(viii) correcting of manifest typographical and grammatical errors; and

(ix) making any other purely formal or clerical changes in keebing with the
purpose of the revision.” -

Section 5. Amend §1135, Title 29, Delaware Code by striking subsections (a), (b) and (c)
thereof.

Section 6. Amend §1135, Title 29, Delaware Code by striking subsection (d) thereof in
its entirety and substituting in lieu thereof the following:

“Each agency shall submit to the Division a general description of its organization, its
methods of operation, the name, address and telephone number of a contact person or persons
that will be responsible for submitting proposed, adopted or regulations to be repealed to the
Registrar, and a current copy of existing regulations. The contact person shall have a general
working knowledge of the agency’s functions, responsibilities and intemal procedures and
familiarity with the Administrative Procedures Act. The submission shall include a brief
statement of the nature and requirements of all rules of practice and the procedure used by the
agency to exercise its statutory authority of promulgating regulations.”

Section 7. Amend §10101, Title 29, Delaware Code by striking the words “judicial
review” as they appear therein and substituting in lieu thereof the words “public comment and
Jjudicial review”.

Section 8. Amend §10115, Title 29, Delaware Code by rewording said section to read as
follows:

“§10115. Notice

(a) Whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it
shall file notice and full text of such proposals, together with copies of the existing regulation
being adopted, amended or repealed, with the Registrar for publication in the Register of
Regulations pursuant to §1134 of this title.

(1) The notice shall describe the nature of the proceedings including a brief
synopsis of the subject, substance, issues, possible terms of the agency action, a reference
to the legal authority of the agency to act, and reference to any other regulations that may
be impacted or affected by the proposal;

(2) The notice shall state the manner in which persons may present their views;
(a) if in writing, of the place to which and the final date by which such views may be
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submitted; or (b) if at a public hearing, the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not be scheduled less than 20 days
following publication of notice of the proposal in the Register of Regulations.

(b) If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers
of general circulation a minimum of 20 days prior to such public hearing;

(c) The notice shall also be mailed to all persons who have made timely written requests
of the agency for advance notice of its regulation-making proceedings.”

Section 9. Amend §10118, Title 29, Delaware Code by striking said section in its
entirety and substituting in lieu thereof the following:

“§10118. Agency findings, form of regulations,

(a) The opportunity for public comment shall be held open for a minimum of 30
days after the proposal is published in the Register of Regulations.

(b) At the conclusion of all hearings and after receipt within the time allowed of
all written materials, upon all the testimonial and written evidence and information
submitted, together with summaries of the evidence and information by subordinates, the
agency shall determine whether a regulation should be adopted, amended or repealed and
shall issue its conclusion in an order which shall include:

(1) A brief summary of the evidence and information submitted;

(2) A brief summary of its findings of fact with respect to the evidence
and information, except where a rule of procedure is being adopted or amended;

(3) A decision to adopt, amend or repeal a regulation or to take no action
and the decision shall be supported by its findings on the evidence and
information received;

(4) The exact text and citation of such regulation adopted, amended or
repealed;

(5) The effective date of the order;

(6) Any other findings or conclusions required by the law under which the
agency has authority to act; and

(7) The signatures of at least a quorum of the agency members.

(c) In the event an agency makes substantive changes in the proposal, as a result
of the public comments, evidence and information, the agency shall consider the revised
proposal as a new proposal subject to the notice requirements of §10115 of this title and
all other requirements of this subchapter. If the changes are not substantive, the agency
shall not be required to repropose the regulation change. Whether a change constitutes
substantive or nonsubstantive matter shall be determined by the agency head.

(d) In the event the proposing agency seeks to withdraw its proposal, the
proposing agency shall notify the Registrar in writing that the proposal is being
withdrawn and the Registrar shall publish the withdrawal information in the next issue of
the Register of Regulations. :

(e) The effective date of an order which adopts, amends or repeals a regulation
shall be not less than 10 days from the date the order adopting, amending or repealing a
regulation has been published in its final form in the Register of Regulations, unless such
adoption, amendment or repeal qualifies as an emergency under §10119.”
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Section 10. Amend §10119, Title 29, Delaware Code by rewording said section to read
as follows:

“§10119. Emergency regulations

If an agency determines that an imminent peril to the public health, safety or welfare
requires the adoption, amendment or repeal of a regulation with less than the notice required by
§10115, the following rules shall apply:

(1) The agency may proceed to act without prior notice or hearing or upon any
abbreviated notice and hearing that it finds practicable;

(2) The order adopting, amending or repealing a regulation shall state in writing
the reasons for the agency’s determination that such emergency action is necessary;

(3) The order effecting such action may be effective for a period of not longer
than 120 days and may be renewed once for a period not exceeding 60 days;

(4) When such an order is issued without any of the public procedures otherwise
required or authorized by this chapter, the agency shall state as part of the order that it
will receive, consider and respond to petitions by any interested person for the
reconsideratjon or revision thereof; and ’

(5) The agency shall submit a copy of the emergency order to the Registrar for
publication in the next issue of the Register of Regulations."”

Section 11. This Act shall become effective on June 1, 1997.

Section 12. Amend §1134, Title 29 Delaware Code by striking the word “register”
wherever it appears therein and substituting in lieu thereof the words “Register of Regulations”.

Section 13. Amend §10141, Title 29, Delaware Code by striking the word “‘adopted” at
the end of §10141(d) and substituting in lieu thereof the words “published in the Register of
Regulations"”.

Approved June 4, 1997
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CHAPTER 49
FORMERLY

HOUSE BILL NO. 193
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 67, TITLE 16 OF THE DELAWARE CODE RELATING
TO AMBULANCE SERVICE IN THE STATE OF DELAWARE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section [. Amend Title 16 of the Delaware Code by adding a new Section 6717 thereto
to read as follows:

“§6717.  Establishment of State Fire Prevention Commission ambulance service
Responsibility and Authority: ~ Ambulance service districts: Operational and administrative
requirements: Ambulance service permits.

As the responsible agency for the regulation of ambulance services within the state, the
Commission may adopt regulations applicable to ambulance service providers including:
Establishment of ambulance service districts, establishment of operational and administrative
requirements, and issuing ambulance service permits. The provision of this act shall not pertain
to the operation of paramedic service as outlined in Chapter 98 of this title.”

Section 2. Amend Section 6708 Chapter 67, Title 16 of the Delaware Code by adding
new subsections, designated as subsections (4) and (5), which new subsections shall read as

follows:

“(4) ‘Ambulance Service District’ means a geographical area with boundaries
which are typically aligned to fire service districts within the State as identified and
certified by State Fire Prevention Commission.

(5) ‘Ambulance Service Provider’ means an organization or company which has
been authorized and permitted to provide ambulance service within the state by the State Fire
Prevention Commission.”

Approved June 11, 1997
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CHAPTER 50
FORMERLY

HOUSE BILL NO. 166
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 47, TITLE 16, DELAWARE CODE, RELATING TO
UNIFORM CONTROLLED SUBSTANCES AND ANABOLIC STEROIDS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 4718, Title 16, Delaware Code, by adding a new subsection (1)
which shall read as follows:

“(1) Any anabolic steroid, as listed in subsection (f), which is a combination of
estrogen and anabolic steroid and which is expressly intended for administration to
hormone-deficient women, shall be exempt from the provisions of this Act. Ifany person
prescribes, dispenses or distributes an anabolic steroid which is a combination of estrogen
and anabolic steroid for use by persons who are not hormone-deficient women, such
person shall be considered to have prescribed, dispensed or distributed an anabolic steroid

within the meaning of this Act.”

Approved June 11, 1997

R
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CHAPTER 51
FORMERLY

SENATE BILL NO. 60 .
AS AMENDED BY SENATE AMENDMENT NO. 1 AND
HOUSE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 24 RELATING TO PROFESSIONAL ENGINEERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §2823(a), Chapter 28, Title 24 of the Delaware Code by adding the
following phrase after the word *“power™ in the second sentence:

‘‘to require the successful completion of additional training or education courses
and/or”.

Section 2. Further amend §2823, Chapter 28, Title 24 of the Delaware Code by
relettering the current subsections (b) through (d) as (c) through () and adding the following new
subsection (b):

“(b) When disciplinary action requires the successful completion of additional
training or education courses, Council shall determine the conditions of the additional training or
education courses on a case-by-case basis, including, but not limited to, the type and number of
hours of training or education. All training or education courses shall be related to the
engineering profession and must be approved by Council.”

‘Section 3. Amend §2824(d), Chapter 28, Title 24 of the Delaware Code by adding the
following phrase after the word *'shall” in the first sentence: “‘require the successful completion
of additional training or education courses and/or”.

Section 4. Amend §2803(17), Chapter 28, Title 24, Delaware Code, by striking the word
“to a corporation or partnership” as the same appears in said paragraph 17.

Section 5 Amend §2821 by redesignating paragraphs (a) through (e) as paragraphs (b)
through (f) and by adding a new paragraph (a) to read as follows:

“(a) An engineering corporation or partnership must have a certificate of
authorization in order to practice, or offer to practice, engineering as defined in this
chapter.”

Approved June 11, 1997
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CHAPTER 52
FORMERLY

HOUSE BILL NO. 56
AS AMENDED BY HOUSE AMENDMENT NOS. 1, 2 AND 3

AN ACT TO AMEND CHAPTER 2 OF TITLE 14 OF THE DELAWARE CODE RELATING
TO ATTENDANCE WITHIN SCHOOL DISTRICTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 202, Titlc 14 of the Delaware Code by adding the following phrase
after the existing subsection (e):

“In the event that a person seeks to be considered a resident of a particular school district
based on the residence of anyone other than his or her parent(s), in order to be considered a
resident of that school district, the prospective student must have either a signed order from a
court of appropriate jurisdiction granting custody to, or appointing as his or her guardian the
resident with whom he or she is residing or offer suitable documentation, certifying that the child
resides within the district by action of the State of Delaware. In addition, an arrangement
approved by the district may also satisfy the residency requirement of this subsection. Children
under the care or custody of the Department of Services for Children, Youth and Their Families
are exempted from the provisions of this subsection. Children in the care or custody of the
Department of Services for Children, Youth and Their Families shall attend schools in the district
in which they are currently residing, regardless of their parent’s place of residence.”

Approved June 11, 1997

CHAPTER 53
FORMERLY
HOUSE BILL NO. 170

AN ACT TO AMEND CHAPTER 137, VOLUME 61, LAWS OF DELAWARE, AS
AMENDED, ENTITLED “AN ACT TO REINCORPORATE THE TOWN OF
DELMAR” TO PROVIDE THAT CHARGES IMPOSED FOR GRASS CUTTING
AND THE REHABILITATION AND IMPROVEMENT OF HOUSING WITHIN THE
TOWN OF DELMAR SHALL BE LIENS AGAINST THE PROPERTIES SO
BENEFITED FOR A PERIOD OF 10 YEARS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Section 4, Chapter 137, Volume 61, Laws of Delaware, by adding a
new subsection, to be designated as Subsection (b), and to read as follows:

“(b) All charges by the Town for public expenditures on private property for grass
cutting and for the rehabilitation and improvement of housing within the Town, whether
to the exteriors or interiors of such housing, shall constitute a lien, for a period of 10
years, upon the real estate in the Town of Delmar benefited by such grass cutting and
housing rehabilitation or improvement expenditures.”

Approved June 11, 1997
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CHAPTER 54
FORMERLY
HOUSE BILL NO. 174

AN ACT TO AMEND CHAPTER 189, VOLUME 43 OF THE LAWS OF DELAWARE, AS
AMENDED, RELATING TO THE TOWN OF WYOMING.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Section 5(A), Chapter 189, Volume 43 of the Laws of Delaware, as
amended, by striking the phrase “from one o’clock P.M. until four o’clock P.M.,” as it appears
therein and by substituting in lieu thereof the phrase “from one o’clock P.M. until eight o’clock
P.M.".

Section 2. Amend Chapter 189, Volume 43 of the Laws of Delaware, as amended by
Chapter 128, Volume 54 of the Laws of Delaware, by striking in its entirety Scction 1A as
enacted by Chapter 128, Volume 54 of the Laws of Delaware.

Section 3. Amend Section 3, Chapter 189, Volume 43 of the Laws of Delaware, as
amended, by striking the third sentence of Section 3 as it appears therein and by substituting in
lieu thereof the following:

“Compensation may be paid to members of the Town Council as provided by
resolution of the Town Council.”

Section 4. If any provision of this Act shall be dcemed or held to be invalid or
unenforceable for any reason whatsoever, then such invalidity or unenforceability shall not affect
any other provision of this Act which may be given effect without such invalid or unenforceable
provision, and to this end, the provisions of this Act are hereby declared to be severable.

Section 5. This Act shall become effective upon its cnactment into law.
" Approved June 11, 1997

CHAPTER 55
FORMERLY
SENATE BILL NO. 90

AN ACT TO AMEND CHAPTER 282 OF VOLUME 21 OF THE LAWS OF DELAWARE AS
AMENDED ENTITLED "AN ACT TO RE-INCORPORATE THE TOWN OF
LEIPSIC" BY PROVIDING FOR AN INCREASE IN THE LIMIT OF TAXATION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members clected to each house thereof concurring
therein):

Section 1. Amend §12 of Chapter 282 of Volume 21 of the Laws of Declaware as
amended by striking out the figure "$5000" therein and inserting in lieu thereof the figure
"$25,000".

Approved June 11, 1997
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CHAPTER 56
FORMERLY
SENATE BILL NO. 45

AN ACT CONCURRING IN A PROPOSED AMENDMENT TO ARTICLE [V, SECTION 29
OF THE DELAWARE CONSTITUTION OF 1897, AS AMENDED, RELATING TO
THE TERM OF OFFICE OF JUSTICES OF THE PEACE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to sach house thereof concurring

therein): :

Section !. Amend Anicle IV, Section 29 of the Delaware Constitution of 1897, as
amended, by deleting the Section 29 in its entirety and substituting in lieu thereof:

‘Section 29. There shall be appointed, as hereinafter provided, such number of persons to
the Office of the Justice of the Peace as directed by law, who shall be commissioned as follows:

(a) upon first appointment and confirmation, a Justice of the Peace shall be
commissioned for four (4) years:

(b} upon second and subsequent appointments and confirmation, a Justice of the
Peace shall be commissioned for six (6) years.”’

WHEREAS, the said proposed amendment was adopted by two-thirds of all members
elected to each House of the 138th General Assembly. :

NOW THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-
thirds of all members elected to each house thereof concurring therein):

Section 1. The said proposed amendment is hereby concurred in and adopted, and shall’
forthwith become a part of the Constitution of the State of Delaware.

Effective June 3, 1997
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CHAPTER 57
FORMERLY

SENATE BILL NO. 96
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE REGARDING TRANSFER
OF SALVAGE TITLES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §2512, Chapter 23, Title 21 of the Delaware Code by renumbering
paragraphs *(b),” “(c),” and *(d) therein as paragraphs **(c),” *(d)” and ‘()" respectively and by
adding thereto a new paragraph “(b)” to read as follows:

“(b) If the owner of any registered or unregistered motor vehicle, for which a title has
been issued by the Department, receives a total loss insurance settlement for the vehicle, and
chooses to retain ownership of the vehicle as owner retained salvage, the insurance company
shall either comply with the requirements in paragraph “(a)” of this section, or require the owner
of the vehicle to procure a salvage certificate from the Departinent prior to paying the total loss
insurance settlement.”

Section 2. Amend §2512, Title 21 of the Delaware Code by adding a new paragraph (f)
to read as follows:

“(f) The record keeping requirements outlined in this section shall be applicable
to scrap processors, salvage dealers, junk dealers and insurance companies or their
authorized agents. The record keeping requirement, and penalties for failure to maintain
such records, shall not apply to individual owners who choose to retain ownership of their
total loss vehicle as owner retained salvage.”

Approved June 16, 1997
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CHAPTER 58
FORMERLY

HOUSE BILL NO. 30
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 3 OF THE DELAWARE CODE RELATING TO HARNESS

RACING.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
~ DELAWARE (Two-thirds of all members elected to each house thereof cor<urring

therein):

Section 1. Amend Chapter 100, Title 3, Delaware Code, by adding thereto a new section
to read as follows:

“§ 10049. Fraudulent Written Stztements.

Whoever makes a false written statement which he/she knows to be false
or does not know to be true in a written document filed with, registered or recorded in or
otherwise a part of the records of the Delaware Harness Racing Commission, the Commission’s
designee, or a licensee conducting a harness racing meet under this chapter shall be guilty of a
class A misdemeanor as defined in Title 11.”

Section 2. Amend Chapter 100, Title 3, Delaware Code, by adding thereto a new section
to read as follows:

*§10050. Fraudulent Certificate of Registration or eligibility documents, Class G
felony

Notwithstanding the provisions of §10049 of this chapter, whoever makes a false
written statement which he/she knows to be false or does not know to be true in a Certificate of
Registration issued by the United States Trotting Association, in any application for such a
Certificate of Registration, or in any eligibility documents issued by the United States Trotting
Association shall be guilty of a class G felony as defined in Title 11.”

Approved June 16, 1997
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CHAPTER 59
FORMERLY

HOUSE BILL NO. 90
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 63, TITLE 16, DELAWARE CODE RELATING TO
EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (three-fifths of all members elected to each House thereof concurring
therein):

Section 1. Amend Chapter 63, Title 16 of the Delaware Code by striking §§ 6302 through 6312
in their entirety and substituting new §§ 6302 through 6315 to read as follows:

"§ 6302. Definitions.

For the purposes of this chapter, definitions for the following terms and phrases
shall be as follows:

1) PERSON. - The term ‘person’ means any individual, trust, firm, joint
stock company, corporation (including a government corporation), partnership,
association, State, municipality, commission, political subdivision of State or
interstate body.

2) FACILITY. - The tenn ‘facility’ means all buildings, equipment,
structures and other stationary items that are located on a single site or on
contiguous or adjacent sites and which are owned or operated by the same person
(or by any person which controls, is controlled by, or under common control with,
such person). ‘Facility’ shall include man-made structures as well as all natural
structures in which chemicals are purposefully placed or removed through human
means such that it functions as a containment structure for human use. For
purposes of emergency release notification, the term includes motor vehicles,

rolling stock, and aircraft.

- 3) HAZARDOQUS CHEMICAL. - The term ‘hazardous chemical’ means
any hazardous chemical as defined under § 1910.1200(c) of Title 29 of the Code
of Federal Regulations, except that such term does not include the following
substances:

a. Any food, food additive, color additive, drug or cosmetic regulated by
the Food and Drug Administration.

b. Any substance present as a solid in any manufactured item to the extent
exposure to the substance does not occur under normal conditions of use.

c. Any substance to the extent it is used for personal, family, or household
purposes, or is present in the same form and concentration as a product
packaged for distribution and use by the general public.

d. Any substance to the extent it is used in a research laboratory or a
hospital or other medical facility under the direct supervision of a
technically qualified individual.

e. Any substance to the extent it is used in routine agricultural operations
or is a fertilizer held for sale by a retailer to the ultimate customer.

4) PRESENT IN THE SAME FORM AND CONCENTRATION AS A
PRODUCT PACKAGED FOR DISTRIBUTION AND USE BY THE
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GENERAL PUBLIC. - This phrase means a substance packaged in a similar
manner and present in the same concentration as the substance when packaged for
use by the general public, whether or not it is intended for distribution to the
general public or used for the same purpose as when it is packaged for use by the
general public.

5) EXTREMELY HAZARDOUS SUBSTANCE. - The term ‘extremely
hazardous substance’ means a substance included in the list established under §
6303 of this chapter.

6) MIXTURE. - The term ‘mixture’ means a heterogencous association of
substances where the various individual substances retain their identities and can
usually by separated by mechanical means. Includes solutions or compounds but
does not include alloys or amalgams.

7) MOTOR VEHICLE FUEL, - The term ‘motor vehicle fuel’ means a
petroleum or petroleum-based substance that is motor gasoline, aviation gasoline,
No. | or No. 2 diesel fuel, or any grade of gasokol, and is typically used in the
operation of a motor engine.

8) DEPARTMENT. - The term ‘Department’ means the Department of
Natural Resources and Environmental Control.

9) SECRETARY. - The term ‘Secretary’ means the Secretary of the
Department of Natural Resources and Environmental Control.

10) ADMINISTRATOR- The term ‘Administrator’ means the
Administrator of the United States Environmental Protection Agency.

11) ENVIRONMENT. - The term ‘environment’ includes water, air and
land and the interrelationship which exists among and between water, air, and

land and all living things.

12) RELEASE. - The term ‘release’ means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping,
or disposing into the environment (including the abandonment or discarding of
barrels, containers, and other closed receptacles) of any hazardous chemical,
extremely hazardous substance, or toxic chemical.

13) TOXIC CHEMICAL. - The term ‘toxic chemical’ means a substance
included on the list established under § 6307 of this chapter.

14) LOCAL EMERGENCY PLANNING COMMITTEE. - The term
‘Local Emergency Planning Committee’ means the local emergency planning
committee appointed by the State Emergency Response Commission,

15) MANUFACTURE. - The term ‘manufacture’ means to produce,
prepare, import, or compound a toxic chemical.

16) PROCESS. - The term ‘process’ means the preparation of a toxic
chemical, afier its manufacture, for distribution in commerce:

i) in the same form or physical state as, or in a different form or
physical state from, that in which it was received by the person so
preparing such chemical, or

i) as part of an article containing the toxic chemical.

17) SOURCE REDUCTION. - The term ‘source reduction’ means any
practice which -
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i) reduces the amount of any hazardous substance, pollutant, or
contaminant entering any waste stream or otherwise released into the
environment (including fugitive emissions) prior to recycling, energy
recovery, treatment, or disposal; and

it) reduces the hazards to public health and the environment
associated with the release of such substances, pollutants, or contaminants.

The term includes equipment or technology modifications, process or procedure
modifications, reformulation or redesign of products, substitution of raw
materials, and improvements in housekeeping, maintenance, training or inventory
control. The term does not include any practice which alters the physical,
chemical, or biological characteristics or the volume of a hazardous substance,
pollutant, or contaminant through a process or activity which itself is not integral
to and necessary for the production of a product or the providing of a service.

§ 6303. Emergency planning notifications.

(a) A list of Extremely Hazardous Substances shall be established by the
Secretary for the purposes of this chapter. In establishing this list, the Secretary shall take
into account the toxicity, reactivity, volatility, dispersability, combustibility, or
flammability of a substance. For purposes of the preceding sentence, the term "toxicity"
shall include any short-term or long-term health effect which may result from a short-
term exposure to the substance. These substances will be the primary focus of
community emergency planning activities to be conducted by the local emergency
planning committees as set forth in 42 USCS § 11003.

(b) The Secretary shall establish Threshold Planning Quantities for each
Extremely Hazardous Substance established under paragraph (a) taking into account the
criteria described in paragraph (a).

(c) The Secretary may revise the list and thresholds established under paragraphs
(a) and (b) from time to time. Any revisions to the list shall take into account the criteria

established in paragraph (a).

(d) Any facility having an Extremely Hazardous Substance present at the facility
in an amount which equals or exceeds the Threshold Planning Quantity established for
such substance shall be subject to the requirements of this section.

(e) Not later than six months after the date of the enactment of this section the
owner or operator of each facility subject to the requirements of this section shall notify
the Department and the Local Emergency Planning Committee that such facility is
subject to the requirements of this section. Thereafter, if a substance on the list of
extremely hazardous substances becomes present at such facility in an amount which
equals or exceeds the threshold planning quantity established for such substance, or if
there is a revision of such list and the facility has present a substance on the revised list in
an amount which equals or exceeds the threshold planning quantity established for such
substance, the owner or operator of the facility shall notify the Department and the local
emergency planning committee within 60 days after such acquisition or revision that such
facility is subject to the requirements of this section.

(f) Notification to the Department under paragraph () of this section shall serve
as notification to the State Emergency Response Commission as set forth under 42 USCS
§ 11002 (c) and regulations established under that act.

(g) Notification under paragraph (e) of this section must also include
identification of a facility representative who will participate in the emergency planning
process as a facility emergency coordinator.
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(h) The owner or operator of a facility subject to this section shall promptly
inform the local emergency planning committee of any relevant changes occurring at
such facility as such changes occur or are expected to occur,

(i) Upon request from the local emergency planning committee, the owner or
operator of a facility subject to this section shall promptly provide information to such
committee necessary for developing and implementing emergency plans,

(i) For purposes of emergency planning, the State Emergency Response
Commission or the Secretary may designate additional facilities which shall be subject to
the requirements of this section, if such designation is made after public notice and
opportunity for comment. The Secretary shall notify the facility concerned of any facility
designation under this paragraph.

§ 6304. Emergency release notifications.

(a) Emergency release notification requirements shall be as established under
Title 7, Chapter 60, § 6028 of the Delaware Code.

(b) Concerning the requirements for immediate notice to the Community
Emergency Coordinator as established under 42 USCS § 11004(b) and regulations
established under that act, notification to the 911 emergency dispatch center shall serve as
notification of the Community Emergency Coordinator.

(c) Concerning the requirements for immediate notice to the State Emergency
Response Commission as established under 42 USCS § 11004(b) and regulations
established under that act, notification to the Department shall serve as notification to the
State Emergency Response Commission.

(d) Concerning the submission of written followup reports as established under
42 USCS § 11004(c) and regulations established under that act, written followup
emergency notices shall be provided to the Department.

§ 6305. Material safety data sheets.

(a) The owner or operator of any facility which is required to prepare or have
available a material safety data sheet for a hazardous chemical under the Occupational
Safety and Health Act of 1970 and regulations promulgated under that Act (15 U.S.C.
651 et seq.) or the Delaware Hazardous Chemical Information Act and regulations
promulgated under that Act (Title 16, Chapter 24 of the Delaware Code) shall submit a
material safety data sheet for each such chemical present at the facility in an amount
which equals or exceeds the threshold quantities established under paragraph (c) of this
section, or a list of such chemicals, as described in paragraph (d) of this section, to the
Department.

(b) Submission to the Department under this section shall serve as submission to
the appropriate local emergency planning committee, the State Emergency Response
Commission and the fire department with jurisdiction over the facility as set forth under
42 USCS § 11021 and regulations established under that act.

(c) The threshold quantities for the purpose of this section shall be as follows:

(1) For substances identified as hazardous chemicals, except as provided
in subparagraphs (c)(2) and (c)(3), the threshold shall be 55 gallons or 500
pounds, whichever is lower.

(2) For substances included in the list of extremely hazardous substances
under § 6303 of this chapter, the threshold shall be 55 gallons, 500 pounds, or the
Threshold Planning Quantity, whichever is lower.
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(3) For a substance used solely for the purpose of heating a building or
buildings at a facility, the threshold for that substance at that facility shall be
10.000 pounds. ’

(4) For the purposes of requests under paragraph (f), the threshold shall be
2€ro. :

(d) The list referred to under paragraph (a) shall include each of the following;

(1) A list of the hazardous chemicals for which a material safety data sheet
is required under the Occupational Safety and Health Act of 1970 and regulations
promulgated under the Act or the Delaware Hazardous Chemical Information Act
and regulations promulgated under that Act (Title 16, Chapter 24 of the Delaware
Code), grouped in categories of health and physical hazards as set forth under the
Occupational Safety and Health Act of 1970 and regulations promulgated under
the Act, or in such other categories as the Secretary may prescribe under
paragraph (e).

(2) The chemical name or the common name of each such chemical as
provided on the material safety data sheet.

 (3) Any hazardous component of each such chemical as provided on the
material safety data sheet.

) (e) For purposes of the list under paragraph (d) of this section, the Secretary may
modify the categories of health and physical hazards as set forth under the Occupational
Safety and Health Act of 1970 and regulations promulgated under that Act by requiring
information to be reported in terms of groups of hazardous chemicals which present
similar hazards in an emergency.

(f) Upon request by the Local Emergency Planning Committee or the Department,
the owner or operator of a facility subject to this section shall submit the material safety
data sheet for a chemical to the person making the request.

(g) The initial material safety data sheet or list required under this section shall be
submitted before the later of:

3
» 4
vi (1) 12 months after the date of the enactment of this requirement, or

i (2) 3 months afier the owner or operator of a facility is required to prepare
% or have available a material safety data sheet for the chemical under the

Occupational Safety and Health Act of 1970 and regulations promulgated under
that Act or the Delaware Hazardous Chemical Information Act and regulations
2 promulgated under that Act (Title 16, Chapter 24 of the Delaware Code), or

x (3) 3 months after a chemical requiring a material safety data sheet
becomes present in an amount which equals or exceeds the threshold quantity.

(h) Within 3 months following discovery by an owner or operator of significant
new information concerning an aspect of a hazardous chemical for which a material
safety data sheet was previously submitted, a revised sheet shall be submitted.

§ 6306. Emergency and hazardous chemical inventory reporting.

(a) The owner or operator of any facility which is required to prepare or have
available a material safety data sheet for a hazardous chemical under the Occupational
Safety and Health Act of 1970 and regulations promulgated under that Act or the
Delaware Hazardous Chemical Information Act and regulations promulgated under that
Act shall preparc and submit an emergency and hazardous chemical inventory form,
hereafter in this chapter referred to as an "inventory form", for each such chemical
present at the facility in an amount which equals or exceeds the threshold quantities
established under paragraph (d) to the Department.
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(b) Submission to the Department under this section shall serve as submission to
the appropriate local emergency planning committee, the State Emergency Response
Commission and the fire department with jurisdiction over the facility as set forth under
42 USCS § 11022 and regulations established under that act.

(c) The inventory form shall be submitted on or before March 1 annually and shall
contain data with respect to the preceding calendar year.

(d) The thresholds quantities for the purpose of this section shall be as follows:

(1) For substances identified as hazardous chemicals, except as provided
in subparagraphs (d)(2) and (d)(3), the threshold shall be 55 gallons or 500
pounds, whichever is lower.

(2) For substances included in the list of extremely hazardous substances
under § 6303 of this chapter, the threshold shall be 55 gallons, 500 pounds, or the
Threshold Planning Quantity, whichever is lower.

(3) For a substance used solely for the purpose of heating a building or
buildings at a facility, the threshold for that substancc at that facility shall be
10,000 pounds.

(4) For the purposes of requests under paragraph (h), the threshold shall be
zero.

(¢) A hazardous chemical subject to the requirements of this section is any
hazardous chemical for which a material safety data sheet or a listing is required under §
6305 of this chapter.

(f) Inventory forms shall contain the following information, as a minimum, for
each hazardous chemical present at the facility:

(1) The chemical name or the common name of the chemical as provided
on the material safety data sheet.

(2) The categories of health and physical hazards as set forth under the
Occupational safety and Health Act of 1970 and regulations promulgated under
that Act. The Secretary may modify the categories of health and physical hazards
by requiring information to be reported in terms of groups of hazardous chemicals
which present similar hazards in an emergency.

(3) An estimate of the maximum amount of the hazardous chemical
present at the facility at any time during the preceding calendar year.

(4) An estimate of the average daily amount of the hazardous chemical
present at the facility during the preceding calendar year.

(5) A brief description of the manner of storage of the hazardous chemical.
(6) The location at the facility of the hazardous chemical.

(7) An indication of whether the owner clects to withhold location
information of a specific hazardous chemical from disclosure to the public under §
6308(h) of this chapter.

(g) With the advice and consent of the State Emergency Response Commission,
the Secretary shall publish a uniform format for inventory forms, and may include
additional items on the inventory forms as necessary to support the needs of emergency
planning and response organizations.

(h) Upon request by the local emergency planning committee, the fire department
with jurisdiction over the facility, or the Department, the owner or operator of a facility
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subject to this section shall submit the inventory form for a chemical to the person
making the request.

§ 6307. Toxic chemical release reporting.

(a) The owner or operator of a facility subject to the requirements of this section
shall complete a toxic chemical release form as published under paragraph (k) for each
toxic chemical listed under paragraph (e) that was manufactured, processed, or otherwise
used in quantities exceeding the toxic chemical threshold quantity established by
paragraph (i) during the preceding calendar year at such facility. Such form shall be
submitted to the Department annually on or before July 1 and shall contain data reflecting
releases during the preceding calendar year.
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(b) The requirements of this section shall apply to owners and operators of
facilities that have the equivalent of 10 o1 more full-time employees and that are in
Standard Industrial Classification Codes 20 through 39 (as in effect on July 1, 1985) and
that manufactured, processed, or otherwise used a toxic chemical listed under paragraph
(e) in excess of the quantity of that toxic chemical established under paragraph (i) during
the calendar year for which a release form is required under this section.

(c) The Secretary may add or delete Standard Industrial Classification Codes for
purposes of paragraph (b), but only to the extent necessary to provide that each Standard
Industrial Code to which this section applies is relevant to the purposes of this section.

(d) The Secretary may apply the requirements of this section to the owners and
operators of any particular facility that manufactures, processes, or otherwise uses a toxic
chemical listed under paragraph (e) if the Secretary determines that such action is
warranted on the basis of toxicity of the toxic chemical, proximity to other facilities that
relegse the toxic chemical or to population centers, the history of releases of such
chemical at such facility, or such other factors as the Secretary deems appropriate.

(e) A list of Toxic Chemicals subject to the requirements of this section shall be
established by the Secretary.

(f) The Secretary may add or delete a chemical from the list described in
paragraph (e) at any time.

(g) Additions. A chemical may be added if the Secretary determines, in his
judgment, that there is sufficient evidence to establish any one of the following:

(1) The chemical is known to cause or can reasonably be anticipated to
cause significant adverse acute human health effects at concentration levels that
are reasonably likely to exist beyond facility site boundaries as a result of
continuous, or frequently recurring, releases.

(2) The chemical is known to cause or can reasonably be anticipated to
cause in humans-

(i) cancer or teratogenic effects, or
(ii) serious or irreversible-
(1) reproductive dysfunctions,
(II) neurological disorders,
(I1I) heritable genetic mutations, or
(IV) other chronic health effects.

(3) The chemical is known to cause or can reasonably be anticipated to
cause, because of-

-
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(i) its toxicity,
(ii) its toxicity and persistence in the environment, or
(iii) its toxicity and tendency to bioaccumulate in the environment,

a significant adverse effect on the environment of sufficient seriousness, in the
judgment of the Secretary, to warrant reporting under this section. The number of
chemicals included on the list described in paragraph (e) on the basis of the
preceding sentence may constitute in the aggregate no more than 25 percent of the
total number of chemicals on the list.

A determination under this paragraph shall be based on generally accepted scientific
principles or laboratory tests, or appropriately designed and conducted epidemiological or
other population studies, available to the Secretary.

(h) A chemical may be deleted if the Secretary determines there is not sufficient
evidence to establish any of the criteria described in paragraph (g).

(i) The Threshold amounts for purposes of reporting toxic chemicals under this
section are as follows:

(1) With respect to a toxic chemical used at a facility, 10,000 pounds of
the toxic chemical per year.

(2) With respect to a toxic chemical manufactured or processed at a
facility, 25,000 pounds of the toxic chemical per year,

(§) The Secretary may establish a threshold amount for a toxic chemical different
from the amount established by paragraph (i). Such revised threshold shall obtain
reporting on a substantial majority of total releases of the chemical at all facilities subject
to the requirements of this section. The amounts established under this paragraph may, at
the Secretary's discretion, be based on classes of chemicals or categories of facilities.

(k) The Secretary shall publish a uniform toxic chemical release form for facilities
covered by this section. If the Secretary does not publish such a form, owners and
operators of facilities subject to the requirements of this section shall provide the
information required under this section by letter postmarked on or before the date on
which the form is due. Such form shall-

(1) provide for the name and location of, and principal business activities
at, the facility;

(2) include an appropriate certification, signed by a senior official with
management responsibility for the person or persons completing the report,
regarding the accuracy and completeness of the report; and

(3) provide for submission of each of the following items of information
for each listed toxic chemical known to be present at the facility at or above
threshold amounts:

(i) Whether the toxic chemical at the facility is manufactured,
processed, or otherwise used, and the general category or categories of use
of the chemical.

(i1) An estimate of the maximum amount (in ranges) of the toxic
chemical present at the facility at any time during the preceding calendar
year.

(iii) For each wastestream, the waste treatment or disposal methods
employed, and an estimate of the treatment efficiency typically achieved
by such methods for that wastestream.
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(iv) The annual quantity of the toxic chemical entering each
environmental medium.

(1) Each owner or operator of a facility required to file an annual toxic.chemical
release form under this section for any toxic chemical shall include with each such annual
filing a toxic chemical source reduction and recycling report for the preceding calendar
year. The toxic chemical source reduction and recycling report required under this
paragraph shall set forth each of the following on a facility-by-facility basis for each toxic
chemical:

(1) The quantity of the chemical entering any waste stream (or otherwise
released into the environment) prior to recycling, energy recovery, treatment, or
disposal during the calendar year for which the report is filed and the percentage
change from the previous year. The quantity reported shall not include any
amount reported under subparagraph (8). When actual measurements of the
quantity of a toxic chemical entering the waste streams are not readily available,
reasonable estimates should be made on best engineering judgement.

(2) The amount of the chemical from the facility which is recycled (at the
facility or elsewhere) during such calendar year, the percentage change from the
previous year, and the process of recycling used.

(3) The amount of the chemical from the facility which is used for energy
recovery (at the facility or elsewhere) during such calendar year, the percentage
change from the previous year, and the process of energy recovery used.

(4) The source reduction practices used with respect to that chemical
during such year at the facility. Such practices shall be reported in accordance
with the following categories unless the Secretary finds other categories to be
more a[')(propriate. .

(i) Equipment, technology, process, or procedure modifications.
(ii) Reformulation or redesign of products.
(iii) Substitution of raw materials.

(iv) Improvement in management, training, inventory control,
materials handling, or other general operational phases of industrial

facilities.

(5) The amount expected to be reported under subparagraphs (1) and (2)
for the two calendar years immediately following the calendar year for which the
report is filed. Such amount shall be expressed as a percentage change from the
amount reported in subparagraphs (1) and (2).

(6) A ratio of production in the reporting year to production in the
previous year. The ratio should be calculated to most closely reflect all activities
involving the toxic chemical. In specific industrial classifications subject to this
section, where a feedstock or some variable other than production is the primary
influence on waste characteristics or volumes, the report may provide an index
based on that primary variable for each toxic chemical.

(7) The techniques which were used to identify source reduction
opportunities. Techniques listed should include, but are not limited to, employee
recommendations, external and internal audits, participative team management,
and material balance audits. Each type of source reduction listed under
subparagraph (4) should be associated with the techniques or multiples of
techniques used to identify the source reduction technique.
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(8) The amount of any toxic chemical released into the environment which
resulted from a catastrophic event, remedial action, or other one-time event, and is
not associated with production processes during the reporting year,

(9) The amount of the chemical from the facility which is treated (at the
facility or elsewhere) during such calendar year and the percentage change from
the previous year.

(m) The Secretary may require the reporting of additional items of information as
necessary to provide a comprehensive review of toxic chemical use, including the flow of
toxic materials through a community to a facility; an understanding of the processes,
release patterns, and potential exposures within a facility; and an understanding of the
final disposition of toxic materials,

(n) To simplify reporting, the Secretary may modify the form established under
paragraph (k) of this section to include the items of information established under
paragraphs (k), (1) and (m) of this section.

(0) In order to provide the information required under this section, the owner or
operator of a facility may use readily available data (including monitoring data) collected
pursuant to other provisions of law, or, where such data are not readily available,
rcasonable estimates of the amounts involved. Nothing in this section requires the
monitoring or measurement of the quantities, concentration, or frequency of any toxic
chemical released into the environment beyond that monitoring and measurement
required under other provisions of law or regulation. In order to assure consistency, the
Secretary shall require that data be expressed in common units.

§ 6308. Data collection and management.

(a) The Department is hereby designated as the State agency responsible for the
collection and management of all information reported under the requirements established
within this chapter.

(b) The Department is hereby authorized to assess reasonable charges for public
requests for data collected under this chapter to cover the costs associated with filling
such requests.

(c) The State Emergency Response Commission shall oversee the collection and
management of information by the Department under paragraph (a) of this section.

(d) The Department may establish procedures for the submission of information
under this Chapter by computerized and electronic methods, including but not limited to
the submission of information on magnetic media. The submission of information in
accordance with such procedurcs by owners or operators of facilities covered by the
requirements of this Chapter shall satisfy the associated requirement to submit the
information in a paper format.

(€) The requirements of this chapter are intended to provide information to State-
and local government organizations to support emergency planning and response
activities; to assist governmental agencies, researchers, and other persons in the conduct
of research and data gathering; to aid in the development of appropriate regulations,
guidelines, and standards; and for other similar purposes. In addition, the reports and
information collected under this chapter are to be made available to the public, including
citizens of communities surrounding covered facilities, consistent with paragraphs (f), (g)
and (h) of this section to promote public participation in identifying, preparing for, and
managing chemical risks in the community.

(f) With regard to a hazardous chemical, an extremely hazardous substance, or a
toxic chemical, any person required under this chapter to submit information to any other
person may withhold from such submittal the specific chemical identity (including the
chemical name and other specific identification) providing such person successfully
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demonstrates, to the satisfaction of the Secretary and in accordance with regulations
prescribed under § 6313, each of the following:

(1) Such person has not disclosed the information to any other person
other than a member of a local emergency planning committee, an officer or
employee of the United States or a State or local government, an employee of
such person, or a person who is bound by a confidentiality agreement, and such
person has taken reasonable measures to protect the confidentiality of such
information and intends to continue to take such measures.

(2) The information is not required to be disclosed, or otherwise made
available, to the public under any other Federal or State law.

(3) Disclosure of the information is likely to cause substantial harm to the
competitive position of such person.

(4) The chemical identity is not readily discoverable through reverse
engineering.

(g) Any person withholding information under paragraph (f) of this section must
submit to the Secretary the following:

(1) A copy of the relevant submittal,
(2) The information such person believes is entitled to be withheld under

paragraph (f) of this section.

(3) A detailed explanation of how such information meets the criteria
Established under paragraph (f) of this section.

(h) Upon request by an owner or operator of a facility subject to the requirements
of § 6306, the location of any specific chemical required to be contained in an inventory
form under § 6306 shall be withheld from disclosure.

(i) Any such record, report or information accorded confidential treatment under
this section may be disclosed or transmitted to other officers, employees or authorized
representatives of Federal, State or local government organizations, including local
emergency planning and response organizations, concerned with carrying out this
chapter, or when relevant in any proceeding to effectuate the intent of this chapter. Any
such record, report or information may also be disclosed or transmitted to health care
professionals as necessary for possible emergency medical situations (j) Any person
to whom confidential information is provided under this section shall maintain the
confidentiality of the information. Such persons may be required to agree in a written
confidentiality agreement that the information will be used for no purpose other than to
carry out the intent of this chapter.

§ 6309. Establishment of authority to collect fees.

The Department with advice and consent of the State Emergency Response
Commission is hereby authorized to impose on and collect fees from facilities reporting

under § 6306 of this chapter.
§ 6310. Reporting fees.
(a) Excluding reports on mixtures, the reporting fees shall be assessed as follows:

A filing fee not to exceed $40 shall be assessed for each hazardous
chemical reported on an inventory form under § 6306 of this title. A filing fee
not to ecxceed $80 shall be assessed for each extremely hazardous substance
reported on an inventory form under § 6306 of this title.




106

Chapter 59
Vol. 71

(b) For reports on mixtures, the reporting fees shall be assessed as follows:

A filing fee not to exceed $40 shall be assessed for each mixture reported
on an inventory form under § 6306 of this title containing extremely hazardous
substances in a concentration of less than 10 percent by weight. A filing fee not
to exceed $80 shall be assessed for each mixture reported on an inventory form
under § 6306 of this title containing extremely hazardous substances in a
concentration of 10 percent or more by weight.

(c) The maximum fee collected under this section shall not exceed $5,000 per year
per facility.

(d) Using procedures established by the Department, the owner and/or operator of
each facility subject to the fee provisions of this section must calculate the facility
reporting fee and submit such fee along with the associated inventory form to the
Department on or before the deadline for submission of such form.

§ 6311. Fee collection and management.

(a) The fees herein authorized shall be assessed and collected annually based on
information required to be submitted under § 6306 of this title covering the previous
calendar year.

(b) The fees herein authorized shall be appropriated to the State Emergency
Response Commission through the Department for the purpose of funding the local
emergency planning committees and data collection and management activities related
thereto.

(c) The Department shall oversee the assessment and collection of the fees herein
authorized. These fees shall be placed in a liquid, interest-bearing account to be selected
by the Commission.

(d) Fee monies obtained under this chapter shall remain available for the
purposes of this chapter and shall not be subject to reversion.

(e) All Local Emergency Planning Committees and state agencies to be funded
under this chapter shall submit to the State Emergency Response Commission for review
and approval each year a budget worksheet for the next fiscal year.

§ 6312. Exemptions from reporting fee requirements.

(a) Federal, state, county and local government facilitiecs and nonprofit
organizations are exempt from the reporting fees under this chapter,

(b) Motor vehicle fuels at facilities which offer such fuels for retail sale shall also
be exempt from the reporting fees under this chapter. However, hazardous chemicals or
extremely hazardous substances at these facilities other than motor vehicle fuels for retail
sale shall not be exempt from the reporting fees.

§ 6313. Regulations.

(a) The Secretary may prescribe such regulations as may be necessary to carry out
this chapter.

(b) Regulations prepared by the Secretary under the provisions of this chapter
shall be subject to review and approval by the State Emergency Response Commission
prior to promulgation.

(c) Concerning the list of Extremely Hazardous Substances and Threshold
Planning Quantities established under §6303 and the list of Toxic Chemicals established
under §6307, the lists shall be established and maintained consistent with the
corresponding lists of chemicals established and maintained by the Administrator under




Chapter 59 107

Vol. 71
42 USCS Chapter 116. In establishing regulations under this Chapter, consideration shatl
be given to maintaining consistency with Federal regulations established by the
Administrator under 42 USCS Chapter 116.

(d) With advice and consent of the State Emergency Response Commission, the
Secretary may establish additional exemptions or alternate threshold amounts for specific
chemical substances or situations of chemical use or storage, provided the reporting
burden or the concerns posed by such substances or situations do not justify reporting per
the requirements specified in this chapter, With the advice and consent of the State
Emergency Response Commission, the Secretary may also establish variances from the
reporting requirements and procedures specified within this chapter, provided such
variances are intended to promote more efficient implementation and do not
unnecessarily jeopardize the purposes of this chapter.

§ 6314. Enforcement; penalties.

(2) Any duly authorized designee of the State Emergency Response Commission
or any duly authorized designee of the Secretary of the Department of Natural Resources
and Environmental Control may, upon presentation of appropriate credentials at any
reasonable time, enter upon any private or public property for the purpose of investigating
compliance with or enforcing any requirement or regulation authorized by this chapter,
including, but not limited to, the inspecting and copying of any records, reports or
information relating to the purposes of this chapter.
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(b) Upon any refusal of entry, inspection or copying pursuant to this section, any
duly authorized designee of the State Emergency Response Commission or any duly
authorized designee of the Secretary of the Department of Natural Resources and
Environmental Control may apply for and obtain a warrant to allow such entry,
inspection or copying in the manner established by the rules and law of criminal

procedure.
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(c) In his discretion, the Secretary of the Department of Natural Resources and
Environmental Control is hereby authorized to enforce this chapter and impose penalties
as follows upon any person for violation of this chapter or any rule or regulation

promulgated under this chapter relating thereto:

(1) Administrative penalties may be imposed as outlined in § 6005(b)(3)
of Title 7.

(2) Civil penalties, notices of conciliation and orders may be imposed as
outlined in § 6005(b)(1), § 6005(b)(2) and §6005 (b)(3) of Title 7.

(3) Public hearings concerning penalties imposed under subparagraphs
(c)(1) and (c)(2) of this section shall be conducted as outlined in § 6006 of Title 7.

(4) Appeals concerning penalties imposed under subparagraphs (c)(1) and
(c)(2) of this section shall be conducted as outlined in §§ 6008 and 6009 of Title

7.

3
i

(5) Simultaneous violations of the requirements of this chapter or any rule
or regulation promulgated under this chapter relating thereto shall be treated as a
single violation for each day.

AT AT T AR e

(6) Criminal penalties may be pursued as outlined in § 6013 of Title 7.

(d) In addition to penalties established under paragraph (c) of this section, interest
of 1.5% per month may be assessed by the Secretary to firms that fail to remit the correct
fee or the fee itself in accordance with the provisions of this chapter or any rule or
regulation promulgated under this chapter relating thereto.

(e) Any person found to have violated the requirements of this chapter or any rule
or regulation promulgated under this chapter relating thereto, or the reporting fee
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requirements of this chapter or any rule or regulation promulgated under this chapter
relating thereto, shall be liable for all expenses incurred by the Department of Natural
Resources and Environmental Control in abating the violation as detailed in § 6005(c) of
Title 7. Moneys collected under this subsection shall be appropriated to the Department
of Natural Resources and Environmental Control to cover the costs associated with such
activities.

6) Moneys collected under subsections (c) and (d) of this section shall be placed
in a liquid, interest-bearing account to be selected by the Commission.

(g) Moneys collected under subsections (c) and (d) of this section shall be
appropriated to the State Emergency Response Commission for the purpose of funding
related emergency planning and community right-to-know activities and shall not be
subject to reversion.

(h) Nothing in this chapter shall prevent the Department from making efforts to
obtain voluntary compliance by way of warning, notice or other educational means; this
does not, however, require that such voluntary methods be used before proceeding by
way of compulsory enforcement.

(i) Compliance with this chapter shall not constitute a defense for a violation of
any other law or regulation of the State. :

(i) The Department shall establish a policy for the calculation and-assessment of
penalties authorized to be imposed under subsection (c) of this section. This policy shall
be subject to review and approval by the Commission prior to implementation.

§ 6315. Implementation and reevaluation of reporting fees.

(a) Effective July 1, 1991, the fees herein established shall be assessed at a rate of
66 percent on reports submitted and/or required to have been submitted in 1991 covering
the 1990 calendar year.

(b) For the following years beginning with reports submitted under § 6306 of this -
title in 1992 covering activities during the 1991 calendar year, the fees herein established
shall be assessed at a rate of 100 percent on reports submitted or required to have been
submitted under § 6306 of this title by March 1 of each year covering the previous
calendar year.

(c) At the conclusion of each 2-year period, the fees imposed under this Chapter shall be

reevaluated by the State Emergency Response Commission which shall propose to the General
Assembly adjustments as necessary to meet current and future needs."

Section 2. If any provision of this Act or the application of any section or part thereof to

any person or circumstance is held invalid, such invalidity shall not affect other provisions or
applications of this Act that can be given effect without the invalid provision or application.

Approved June 16, 1997
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CHAPTER 60
FORMERLY

HOUSE BILL NO. 246
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 100, TITLE 16 OF THE DELAWARE CODE RELATING
TO 911; ENHANCED EMERGENCY NUMBER SERVICE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Section 10004, Chapter 100, Title 16 of the Delaware Code by adding
a new subsection, designated as subsection (c), which new subsection shall read as follows:

*“(c). To the extent of the Commission’s authority relative to assignment of ‘N11’
telephone numbers, the Commission shall not authorize telegraph corporations, telephone
corporations or any corporation supplying telephone service within the state to:

“a. establish any three digit number with 11 as the last two digits for any
commercial purpose, or

b. establish any three digit number with 11 as the last two digits for public safety
purposes except as recommended by a review committee established by subsection {(d).

(d). A committee to review the need for a three digit number for public safety purposes is
hereby established consisting of the following:

1. A representative from the Department of Public Safety appointed by
the Secretary of Public Safety.

2. A representative from the State Fire Prevention Commission appointed
by the Chair of the Commission.

3. A representative from the Delaware Volunteer Fireman’s Association
appointed by the President of the Association.

4. A representative from the Delaware State Police appointed by the
Superintendent of State Police.

5. A representative from the Delaware State Police Chief’s Council
appointed by the Chairman of the Council.

6. A representative from the Delaware 911 Users Group elected from its
members.

7. A representative appointed by the Governor.

The Committee shall select a chair from its members and review the use of such
numbers upon request. The committee by majority vote shall either approve or dissaprove
the request, and shall submit its recommendation to the Commission. The Committee
shall conduct its meetings and hearings in accord with the Freedom of Information Act,
Chapter 100 of Title 29 of the Delaware Code.”

Approved June 16, 1997
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CHAPTER 61
FORMERLY

HOUSE BILL NO. 151
AS AMENDED BY HOUSE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE RELATING TO MOTOR
VEHICLE RELATED OFFENSES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §6705, Title 21 of the Delaware Code by redesignating existing
subsection (g) of §6705 as subsection (h) and inserting the following as the new subsection (g) of
§6705.

“No person, unless duly authorized by the Director of the Division of Motor Vehicles or
an agent of the Director, shall remove or alter a license/registration plate from any motor vehicle,
traifer or semitrailer, or part thereof, or have in possession any motor vehicle, trailer or
semitrailer, or part thereof, where the license/registration has been removed without first
obtaining permission, in writing from the said Director.”

Section 2. Amend §6705, Title 21 of the Delaware Code by adding to the newly
designated subsection (h) of §6705 the following sentence:

“In addition to any fine levied for conviction of theft under this section, the
defendant shall be ordered to pay restitution to the victim of the theft.”

Approved June 16, 1997
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CHAPTER 62
FORMERLY

HOUSE BILL NO. 147
AS AMENDED BY HOUSE AMENDMENT NOS. ] AND 2

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO WEAPON
OFFENSES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 14, Title 11 of the Delaware code by inserting thereto a new
section designated as Section 1458, which shall read as follows:

“§ 1458. Removing a firearm from the possession of a law enforcement officer.

(a) A person shall not knowingly or recklessly remove or attempt to
remove a firecarm, mace, baton, or other deadly weapon from the possession of
another person, or deprive the other person of its use if:

(1) the person has knowledge or reason to know that the other
person is employed as:

(i) a law enforcement officer including, but not limited to
all those defined as ‘police officer’ in Section 1911(a) of this title,
who is authorized by law to miake arrests

* (ii) a sheriff, deputy sheriff, constable, judicial assistants,
court bailiffs or other court security officers or court bailiff

(iif) an employee of the Department of Correction, the
Division of Parole and Probation or the Department of Youth
Rehabilitative Services, and

(iv) special investigators and state detectives with the
Delaware Department of Justice, Office of the Attorney General;

and

(v) armored car guards licensed pursuant to Title 24,
Delaware Code, Sections 1317 or 1320; and

(2) the other person is lawfully acting within the course and scope
of his or her employment.

(b) A person who violates this section is guilty of a Class C felony.”

Approved June 16, 1997
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CHAPTER 63
FORMERLY

HOUSE BILL NO. 138
AS AMENDED BY HOUSE AMENDMENT NO. 1 AND SENATE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 47, TITLE 16 OF THE DELAWARE CODE RELATING
TO DRUG PARAPHERNALIA.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 2. Amend Subsection 4795(a), Title 16 of the Delaware Code by placing a period
after the word “older” as it appears in that subsection and striking the rest of that subsection.

Section 3. Amend Section 4795, Title 16 of the Delaware Code by redesignating current
subsection “(b)” as subsection *(c)” and adding a new subsection “(b)* thereto to read as follows:

“(b) The provisions of subsection (a) of this section or any other law to
the contrary notwithstanding, the Court of Common Pleas shall have original jurisdiction
over any violation of:

(1) subsection (b) of § 4754 of this title;
(2) subsection (c) of § 4757 of this title; and
(3) § 4771 of this title,

by persons 18 years of age or older, except that the Municipal Court of the City of
Wilmington shall have original jurisdiction concurrent with the Court of Common Pleas
for such violations by persons 18 years of age or older occurring within the City of
Wilmington.”

Section 4. Any action, case, prosecution, trial or any other legal proceeding in progress
under or pursuant to the previous wording of the sections amended by this Act, no matter what
the stage of the proceeding, shall be preserved and shall not become illegal or terminated upon
the effective date of this Act. For purposes of such proceedings in progress the prior law shall
remain in full force and effect.

Approved June 16, 1997
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CHAPTER 64
FORMERLY
HOUSE BILL NO. 214

AN ACT TO AMEND CHAPTER 158, VOLUME 36, LAWS OF DELAWARE AS
AMENDED, BEING THE CHARTER OF THE CITY OF DOVER, RELATING TO
SALARY, EMOLUMENTS AND REIMBURSEMENT OF EXPENSES TO THE
MAYOR, COUNCIL, AND OTHER ELECTED OR APPOINTED OFFICIALS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring

therein):

Section 1. Amend Section 12, Chapter 158, Volume 36, Laws of Delaware, as amended
by Chapter 28, Volume 65, Laws of Delaware, by striking the present Section 12 in its entirety
and substituting in lieu thereof a new Section 12 to read as follows:

“Section 12. Compensation and Expenses -- Mayor and Council and Other
Elected or Appointed Officials.

The Council shall determine the annual salary and emoluments of the Mayor and

Council and other elected or appointed officials by ordinance. Members of the Council,
the Mayor and other elected or appointed officials shall receive reimbursement for actual

" and necessary expenses incurred when on official business as prescribed by City

ordinance or policy.”
Appioved June 16, 1997
CHAPTER 65
FORMERLY
SENATE BILL NO. 83

AN ACT TO AMEND 69 LAWS OF DELAWARE, CHAPTER 463 RELATING TO
INSURANCE FRAUD.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend 69 Laws of Delaware, Chapter 463 by striking Section 2 thereof in its
entirety.

Approved June 16, 1997
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CHAPTER 66
FORMERLY

HOUSE BILL NO. 145
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE TO PROVIDE THAT
APPEALS FROM CONVICTIONS UNDER TITLE 21 OR OTHER MOTOR
VEHICLE VIOLATIONS BE HEARD IN THE COURT OF COMMON PLEAS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend subsection (a), § 708, Title 21 of the Delaware Code by striking the
words “Superior Court” as they appear in the first sentence and substituting in lieu thereof the
words “Court of Common Pleas”.

Section 2. This amendment to § 708, Title 21 of the Delaware Code shall take effect on
September 1, 1997 and shall apply to all appeals filed on or afler that date. Appeals pursuant to §
708(a) pending as of that date shall remain the jurisdiction of the Superior Court. Appeals
pursuant to § 708(b) pending as of that date shall remain in the jurisdiction of the Court of
Common Pleas.

Approved June 16, 1997
CHAPTER 67

FORMERLY
SENATE BILL NO. 157

AN ACT TO WAIVE STATUTORY PROVISIONS OF TITLE 13 OF THE DELAWARE
CODE RELATING TO THE SOLEMNIZATION OF CERTAIN MARRIAGES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Lori Lynn Minnich and Kerry William Wareham are hereby exempted from
the provisions of Del,_C. §106(a) which designates who may solemnize marriages, and that the
Honorable Robert T. Strong, Mayor of the Village of Port Jefferson, New York, is hereby
authorized to solemnize the marriage between Lori Lynn Minnich and Kerry William Wareham
on June 21, 1997 in the City of New Castle, County of New Castle, State of Delaware. The
Clerk of the Peace for the County of New Castle shall issue to Lori Lynn Minnich and Kerry
William Wareham one official marriage license pursuant to this Act, the provisions of the 13
Del. C. §106 to the contrary notwithstanding,

Approved June 17, 1997
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CHAPTER 68
FORMERLY
SENATE BILL NO. 150
AN ACT WAIVING THE STATUTORY PROVISIONS OF §107(a) OF CHAPTER 1, N

TITLE 13, DELAWARE CODE, AS IT RELATES TO THE MARRIAGE OF
STEVEN SHELTON AND STEPHANIE CAMPBELL, NON-RESIDENTS OF
THE STATE OF DELAWARE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

z WHEREAS, Steven Shelton of Collierville, Tennessee wishes to marry Stephanie
Campbell of Commercial Point, Ohio, both of whom are non-residents of the State of
Delaware; and

WHEREAS, the bride and groom would like to be married in the First State at the
Limestone Presbyterian Church on Saturday, August 16, 1997, and

:{f; WHEREAS, because of working circumstances of both parties, it is extremely
difficult for them to comply with the provisions of §107(a), Chapter 1, Title 13, Delaware
% Code, requiring non-residents to obtain a marriage license at least 96 hours prior to the
g marriage ceremony and to utilize the license within 30 days of acquiring it

NOW, THEREFORE:

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Steven Shelton of Collierville, Tennessee and Stephanie Campbell of
Commercial Point, Ohio are hereby exempted from the provisions of §107(a), Chapter 1, Title
13, Delaware Code, and are specifically authorized to marry on August 16, 1997; the Clerk of the
Peace of New Castle County shall issue to Steven Shelton and Stephanie Campbell one official
marriage license pursuant to this Act, the provisions of §107(a) of Chapter 1, Title 13, Delaware
Cade, or any other law of this State to the contrary notwithstanding.

Approved June 17, 1997
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CHAPTER 69
FORMERLY

HOUSE BILL NO. 224
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND CHAPTER 463, VOLUME 69, LAWS OF DELAWARE, AS
AMENDED BY SECTION 81, CHAPTER 118, VOLUME 70 LAWS OF DELAWARE

AND TITLE 18 OF THE DELAWARE CODE RELATING TO INSURANCE FRAUD

~ PREVENTION BUREAU OF THE OFFICE OF THE INSURANCE COMMISSIONER.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Three-fifths of all members elected to each House thereof concurring
therein):

Section 1. Amend Chapter 463, Volume 69 Laws of Delaware as amended by

§ 81, Chapter 118, Volume 70, Laws of Delaware by striking “Section 4. Assessments” in its
entirety.

Section 2. Amend Chapter 24, Title 18 of the Delaware Code by adding a new section to
read as follows:

*§ 2415. Funding.

The costs of administration and operation of the Delaware Insurance Fraud
Prevention Bureau shall be borne by all of the insurance companies admitted or
authorized to transact the business of insurance in this State. The Commissioner shall
assess $550 annually against each insurance company to provide the funds necessary for
the operation of the Bureau,”

Approved June 17, 1997
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CHAPTER 70
FORMERLY
SENATE BILL NO. 126

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO HIGHER
EDUCATION INCENTIVES FOR STUDENT ACHIEVEMENT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §3404(d), Title 14, Delaware Code, by inserting the following
sentence after the first sentence:

“Performance in the Delaware State Testing Program shall be considered as a factor in
determining academic merit for the purposes of awarding this scholarship. The Higher
Education Commission, after consulting with the Secretary of Education, shall consider
alternative measures of student performance in the core academic subjects covered by the
Delaware State Testing Program for non-public school students who apply for this scholarship;
provided, however, that such measures shall be determined by the Commission to be equally
rigorous, valid, and reliable measures of student achievement and further provided that non-
public schools are encouraged to administer the Delaware State Testing Program to their students
who desire state financial aid assistance.”

Section 2. Amend §3482(d), Title 14, Delaware Code, by inserting the following
sentence after the first sentence:
-

“Performance in the Delaware State Testing Program shall be considered as a factor in
determining academic achievement for the purpose of awarding this scholarship. The Higher
Education Commission, after consulting with the Secretary of Education, shall consider
alternative measures of student performance in the core academic subjects covered by the
Delaware State Testing Program for non-public school students who apply for this scholarship;
provided, however, that such measures shall be determined by the Commission to be equally
rigorous, valid, and reliable measures of student achievement and further provided that non-
public schools are encouraged to administer the Delaware State Testing Program to their students
who desire state financial aid assistance.”

Section 3. Amend §3443(d), Title 14, Delaware Code, by inserting the following
sentence after the first sentence:

“Performance in the Delaware State Testing Program shall be considered as a factor in
determining academic achievement for the purpose of awarding this scholarship.

The Higher Education Commission, after consulting with the Secretary of Education, shall
consider alternative measures of student performance in the core academic subjects covered by
the Delaware State Testing Program for non-public school students who apply for this
scholarship; provided, however, that such measures shall be determined by the Commission to be
equally rigorous, valid, and reliable measures of student achievement and further provided that
non-public schools are encouraged to administer the Delaware State Testing Program to their
students who desire state financial aid assistance.”

Section 4. This Act shall become effective when results of the Delaware State Testing
Program are available for consideration by the Higher Education Commission in awarding

scholarships.

Approved June 24, 1997
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CHAPTER 71
FORMERLY
HOUSE BILL NO. 245

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO THE
CREATION OF THE DELAWARE QUALIFIED TUITION SAVINGS PROGRAM.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 34, Title 14, Delaware Code by adding thereto a new
subchapter X to be known as the Delaware Qualified Tuition Savings Program and to read as
follows:

“Subchapter X. Delaware Qualified Tuition Savings Program,

§3483. Purpose.

It is the intent and purpose of the General Assembly through this subchapter to
establish the Delaware Qualified Tuition Savings Program pursuant to Section 529 of
Title 26 of the United States Code, or successor section and to create the Delaware
Qualified Tuition Savings Board to implement and maintain the program through the
adoption of rules and regulations for the administration of the program.

§ 3484. Administration, Authority.

(a) This subchapter shall be administered by the Delaware Qualified Tuition
Savings Board, hereinafier referred to as the board. The State Pension Office and Higher
Education Commission shall provide assistance to the board in the administration of the
program as directed by the board chairperson.

(b) The board shall be composed of the following:

(1) The Chairperson of he Board of Pension Trustees, who shall serve
as the board chairperson;

(2) The Secretary of Finance;
3) The Chairperson of the Higher Education Commission; and

“4) Two public members, who by reason of their education and
experience are qualified to serve, appointed by the Governor.

(c) The board shall adopt such rules and regulations as it deems necessary and
proper to administer this subchapter and to ensure the program's compliance with Section
529 of Title 26 of the United States Code, or successor section.

(d) The board shall publish an annual report to the Governor and General
Assembly detailing its activities on or before September 30 of each year.

(e) The terms of the public members shall be staggered. The first appointed
public member shall serve for a term of | year and the second appointed public member
shall serve for a term of 2 years. Thereafter, public members shall serve for a term of 3
years. Public members shall be eligible for reappointment.

§ 3485. Definitions. As used in this subchapter:

(a) ‘Account’ means an individual trust account or savings account
established in accordance with this subchapter.
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(b)  *Account Owner’ means the individual or individuals other than the
designated beneficiary identified at the time the account is opened as having the right to
withdraw funds from the account.

(c) ‘Designated Beneficiary’ means, except as provided in Section 3490 of
this subchapter, the individual designated at the time the account is opened as having the
right to receive a qualified withdrawal for the payment of qualified higher education
expenses, or if such designated beneficiary is replaced in accordance with Section 3490
of this subsection, such replacement. -

(d) ‘Financial Institution’ means a bank, a commercial bank, a national bank,
a savings bank, a savings and loan, a thrift institution, a credit union, an insurance
company, a trust company, a mutual fund, an investment firm, or other similar entity
authorized to do business in this State.

(e) ‘Higher Education Institution’ means an eligible education institution as
defined in Section 135(c)(3) of Title 26 of the United States Code.

H ‘Member of the Family’ shall have the same meaning as contained in
Section 529(e) of Title 26 of the United States Code, or successor section.

(g) ‘Nonqualified Withdrawal’ means a withdrawal from an account that is
not:

(1 a qualified withdrawal; or

2) a withdrawal made as the result of the death or disability of the

designated beneficiary; or
-

3) a withdrawal made as the result of a scholarship (or allowance or
payment described in section 135(d)(1)(B) or (C) of Title 26 of the United States
Code) received by the designated beneficiary, but only to the extent of the amount
of such scholarship, allowance, or payment; or

(4) a rollover or change in the designated beneficiary described in
Section 3490 of this subchapter.

(h)  ‘Program’ means the Delaware Qualified Tuition Savings Program
established by this Act.

(i) ‘Qualified Higher Education Expenses’ means tuition and other permitted
expenses as presently set forth in Section 529(e) of Title 26 of the United States Code, or
as hereafter permitted by such successor or amended section, for the enrollment or
attendance of a designated beneficiary at a higher education institution.

0 "Qualified Withdrawal" means a withdrawal from an account to pay the
qualified higher cducation expenses of the designated beneficiary, but only if the
withdrawal is made in accordance with the requirements of the program.

§ 3486. Powers Of The Board.
The board shall have the following powers, duties, and functions:

1) To establish, develop, implement, and maintain the program in a manner
consistent with the provisions of this subchapter and Section 529 of Title 26 of the United
States Code, or such successor section, to obtain the benefits provided by such section for
the program and its participants;

(2) To adopt rules and regulations for the general administration of the
program;
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(3)  To maintain, invest, and reinvest the funds contributed into the program
consistent with the investment restrictions established by the board. The investment
restrictions shall be consistent with the objectives of the program and the board shall
exercise the judgment and care then prevailing which men and women of prudence,
discretion and intelligence exercise in the management of their own affairs with due
regard to the probable income and level of risk from investments of money belonging to
the State in accordance with the policies established by the board. The board may consult
with the Investment Subcommittee of the Board of Pension Trustees in the development
of investment alternatives.

(4)  To make and enter into any and all contracts, agreements, or arrangements,
and to retain, employ and contract for the services of private and public financial
institutions, depositories, consultants, investment advisors or managers, third party plan
administrators, research and technical and other services, necessary or desirable for
carrying out the purposes of this subchapter,

§ 3487. The Program.

(1)  An account owner may establish an account by making an initial
contribution to the program in the name of the designated beneficiary. At the time of the
initial contribution, either the account owner or designated beneficiary must be a resident
of the State as defined by the board. Once a contribution is made it becomes part of the
program and subject to the provisions of this subchapter.

2) Any person may make a contribution to an account once an account is
opened.

(3)  Contributions to an account shall be made only in cash.

(4)  Total contributions to all accounts shall not exceed those reasonably
necessary, considering the return on contributions, the age and circumstances: of the
designated beneficiary, to provide for the qualified higher education expenses of the
beneficiary. The board shall establish maximum contribution limits applicable to
program accounts and shall require such information from the account owner and the
designated beneficiary to establish the limit as it relates to such account.

5) Separate records and accounting shall be required by the program for each
account and reports shall be made no less frequently than annually to the account owner
and the designated beneficiary.

(6) The program shall be permitted to collect application, account, or
administrative fees to defray the costs of the program. The application, account or
administrative fees must be approved by the board.

§ 3488. Investment Direction.

(1)  Except as permitted in Section 529 of Title 26 of the United States Code
and regulations thereunder, no person shall have the right to direct the investment of any
contributions to or earnings from the program.

(2)  Neither the program, the board and each of its members, nor the State shall
insure any account or guarantee any rate of return, or any interest rate on any
contribution; nor shall they or any one of them be liable for any loss incurred by any
person as a result of participating in the program.

(3)  The board and each of its members shall be entitled to the immunities set
forth in chapter 40, title 10 of this code, and in addition, no member of the board shall be
liable for any act or omission made during his tenure on the board, or for any loss
incurred by any person as a result of the participation by any board member in the
program. Further, the State shall indemnify each board member who is a party to, or is
threatened to be made a party to, any threatened, pending, or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative, arising by reason of
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such member’s participation in the program, against any expenses (including attorney’s
fees if the Attorney General shall determine that such board member is not entitled to
representation by the State), judgments, fines and amounts paid in settlement actually and
reasonably incurred by him or her in connection with such action, suit or proceeding, if
he or she acted in good faith and in a manner he or she reasonably believed to be in the
best interest of the State, and with respect to any criminal action or proceeding, so long as
he or she had no reasonable cause to believe that his or her conduct was unlawful. Any
expenses incurred by such board member in defending a civil, administrative or
investigative action, suit or proceeding shall be paid by the State in advance of the final
disposition of such action, suit or proceeding upon authorization by a majority of the
members of the board, and by the Governor of the State.

4 The board in the exercise of its sole discretion and without liability is
specifically authorized to remove the program's funds from any financial institution and
to reinvest the funds in a similar or different investment alternative at another financial
institution at any time.

§ 3489. Prohibitions.

(1) No account nor any interest in an account shall be assignable or pledged,
or otherwise used to secure, or obtain a loan or other advancement.

(2)  No refund of a qualified educational expense payment may be paid by a
higher education institution directly to the designated beneficiary, or to the account
owner. Any refund of qualified tuition expenses owed by a higher education institution
on account of an overpayment of educational expenses must be refunded to the program
for credit to the designated beneficiary’s account.

(3) A qualified wjthdrawal that is used to pay for qualified education expenses
must be paid jointly to the designated beneficiary and the higher education institution or
directly to the higher education institution. A payment of qualified education expenses
may not be made directly to the beneficiary.

4) Total contributions to all accounts established on behalf of a particular
beneficiary in excess of those reasonably necessary to meet the designated beneficiary's
qualified higher education expenses are prohibited.

§ 3490. Designated Beneficiary.

(1)  Anaccount owner shall have the right at any time to change the designated
beneficiary of an account to another individual who is a member of the family of the

former designated beneficiary.

2) An account owner shall have the right at any time to direct that all or a
portion of an account be transferred to the account of another beneficiary if the
designated beneficiaries are members of the same family.

(3)  The right to change the designated beneficiary or to transfer between
accounts contained in subsections (1) and (2) above may be denied if, under regulations
adopted by the board, the exercise of the right would result in either excess contributions
to an account or the exercise of impermissible investment direction by the account owner.

§ 3491. Account Withdrawals, Penalties.

(1) Withdrawal from an account may be made on 30 days’ written notice to
the board, or on such shorter notice as the board may by regulation provide. A
withdrawal shall be designated as a qualified withdrawal or a nonqualified withdrawal,
and the application shall provide such information and be made on such forms as the
board shall find are necessary to enable the board to determine the nature of the

withdrawal.
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(2)  An account withdrawal paid to or for the benefit of any person during any
calendar year shall be reported to the person and the Internal Revenue Service. The report
shall be made at the time and contain such information as required by law.

(3)  The board shall establish a more than de minimis penalty, at the minimum
amount necessary to satisfy the requirements of Section 529 of Title 26 of the United
States Code, or successor section, for a nonqualified withdrawal on the portion of the
withdrawal that constitutes income under Section 529 of Title 26 of the United States
Code, or successor section.

“) Penalties collected under this section may be used to defray the costs of
the program.

Approved June 24, 1997
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CHAPTER 72
FORMERLY
HOUSE BILL NO. 169

AN ACT TO AMEND CHAPTER 9, TITLE 7, OF THE DELAWARE CODE, RELATING TO
FEDERAL FISHERIES MANAGEMENT PLANS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 903(e), Title 7, Delaware Code, by adding thereto a new paragraph
to read as follows:

“(3) The Department may promulgate such other regulations concerning any
species of finfish, including marine mammals, that spend part or all of their life cycle
within the tidal waters of the State; provided that such regulations are consistent with
management plans approved by the U. S. Secretary of Commerce for the protection and
conservation of said finfish or marine mammal.”

Approved June 25, 1997
CHAPTER 73

FORMERLY
SENATE BILL NO. 113
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 19 OF TITLE 7 OF THE DELAWARE CODE RELATING
TO SURF CLAMS AND HORSESHOE CRABS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §1912(a), Title 7, Delaware Code, by striking the word “through” and
substituting in lieu thereof the phrase “, 21, 23, 24, 25 and”

Section 2. Amend §1912(b), Title 7, Delaware Code, striking the word “through” and
substituting in lieu thereof the phrase *,21, 23, 24, 25, 26 and™.

Approved June 25, 1997
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CHAPTER 74
FORMERLY
HOUSE BILL NO. 304

AN ACT TO AMEND LAWS OF DELAWARE AND TITLE 7 OF THE DELAWARE CODE
RELATING TO BEVERAGE CONTAINERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Section 2 of Chapter 385, Volume 63, Laws of Delaware, as amended,
by striking said section in its entirety.

Section 2. Amend § 6052(b), Chapter 60, Title 7 of the Delaware Code by deleting
subsection (b) in its entirety and substituting in lieu thereof the following:

“(b) ‘Beverage container’ means any airtight non-aluminous container containing
less than 2 gallons of a beverage under pressure of carbonation.”

Section 3. This Amendment is intended to make permanent the aluminum container
cxemption.

Approved June 25, 1997
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CHAPTER 75
FORMERLY
SENATE BILL NO. 139

AN ACT TO AMEND TITLE 6 OF THE DELAWARE CODE RELATING TO THE
UNIFORM COMMERCIAL CODE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Article 8, Subtitle I, Title 6 of the Delaware Code by striking said
Article in its entirety and substituting in lieu thereof the following;

"ARTICLE 8. INVESTMENT SECURITIES
PART 1. SHORT TITLE AND GENERAL MATTERS
§ 8-101. SHORT TITLE.

This Article may be cited as Uniform Commercial Code--Investment Securities.
§ 8-102. DEFINITIONS.
(a) In this Article:

(1) "Adverse-claim" means a claim that a claimant has a property interest
in a financial asset and that it is a violation of the rights of the claimant for
another person to hold, transfer, or deal with the financial asset.

(2) "Bearer form," as applied to a certificated security, means a form in
which the security is payable to the bearer of the security certificate according to
its terms but not by reason of an endorsement.

(3) "Broker" means a person defined as a broker or dealer under the
federal securities laws, but without excluding a bank acting in that capacity.

(4) "Certificated security” means a security that is represented by a
certificate.

(5) "Clearing corporation” means:

(i) a person that is registered as a "clearing agency" under the
federal securittes laws;

(11) a federal reserve bank; or

(iti) any other person that provides clearance or settlement services
with respect to financial assets that would require it to register as a
clearing agency under the federal securities laws but for an exclusion or
exemption from the registration requirement, if its activities as a clearing
corporation, including promulgation of rules, are subject to regulation by a
federal or state governmental authority.

(6) "Communicate" means to:
(i) send a signed writing; or

(ii) transmit information by any mechanism agreed upon by the
persons transmitting and receiving the information.
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(7) "Entitlement holder" means a person identified in the records of a
securities intermediary as the person having a security entitlement against the
securities intermediary. If a person acquires a security entitlement by virtue of
Section 8-501(b)(2) or (3), that person is the entitlement holder.

(8) "Entitlement order" means a notification communicated to a securities
intermediary directing transfer or redemption of a financial asset to which the
entitlement holder has a security entitlement.

(9) "Financial asset," except as otherwise provided in Section 8-103,
means:

(1) a security;

(ii) an obligation of a person or a share, participation, or other
interest in a person or in property or an enterprise of a person, which is, or is of a
type, dealt in or traded on financial markets, or which is recognized in any area in
which it is issued or dealt in as a medium for investment; or

(iii) any property that is held by a securities intermediary for
another person in a securities account if the securities intermediary has expressly
agreed with the other person that the property is to be treated as a financial asset
under this Article.

As context requires, the term means either the interest itself or the means
by which a person's claim to it is evidenced, including a certificated or
uncertificated security, a security certificate, or a security entitlement.

(10) "Good faith," for purposes of the obligation of good faith in the
performance or enforcement of contracts or duties within this Article, means
honesty in fact and the observance of reasonable commercial standards of fair
dealing.

(11) "Endorsement" means a signature that alone or accompanied by other
words is made on a security certificate in registered form or on a separate
document for the purpose of assigning, transferring, or redeeming the security or
granting a power to assign, transfer, or redeem it.

(12) "Instruction” means a notification communicated to the issuer of an
uncertificated security which directs that the transfer of the security be registered
or that the security be redeemed.

(13) "Registered form," as applied to a certificated security, means a form
in which: ]

(i) the security certificate specifies a person entitled to the security;
and

(ii) a transfer of the security may be registered upon books
maintained for that purpose by or on behalf of the issuer, or the security
certificate so states.

(14) "Securities intermediary" means:
- (i) a clearing corporation; or

(ii) a person, including a bank or broker, that in the ordinary course
of its business maintains securities accounts for others and is acting in that
capacity.
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(15) "Security," except as otherwise provided in Section 8-103, means an
obligation of an issuer or a share, participation, or other interest in an issuer or in
property or an enterprise of an issuer:

(i) which is represented by a security certificate in bearer or
registered form, or the transfer of which may be registered upon books
maintained for that purpose by or on behalf of the issuer;

(ii) which is one of a class or series or by its terms is divisible into
a class or series of shares, participations, interests, or obligations; and

(iii) which:

(A) is, or is of a type, dealt in or traded on securities
exchanges or securities markets; or

(B) is a medium for investment and by its terms expressly
provides that it is a security governed by this Article.

(16) "Security certificate” means a certificate representing a security.

( 17) "Security entitlement" means the rights and property interest of an
entitlement holder with respect to a financial asset specified in Part 5.

(18) "Uncertificated security” means a sccurity that is not represented by a
certificate.

(b) Oth¢? definitions applying to this Article and the sections in which they

appear are:
Appropriate person Section 8-107
Control Section 8-106
Delivery Section 8-301
Investment company security Section 8-103
Issuer Section 8-201
Overissue Section 8-210
Protected purchaser Section 8-303
Securities account Section 8-501

(c) In addition, Article 1 contains gencral definitions and principles of
construction and interpretation applicable throughout this Article.

(d) The characterization of a person, business, or transaction for purposes of this
Article does not determine the characterization of the person, business, or transaction for
purposes of any other law, regulation, or rule.

§ 8-103. RULES FOR DETERMINING WHETHER CERTAIN OBLIGATIONS AND
INTERESTS ARE SECURITIES OR FINANCIAL ASSETS.

(a) A share or similar equity interest issued by a corporation, business trust, joint
stock company, or similar entity is a security.

(b) An "investment company security” is a security, "Investment company
security” means a share or similar equity interest issued by an entity that is registered as an
investment company under the federal investment company laws, an interest in a unit investment
trust that is so registered, or a face-amount certificate issued by a face-amount certificate
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company that is so registered. Investment company security does not include an insurance policy
or endowment policy or annuity contract issued by an insurance company.

(c) An interest in a partnership or limited liability company is not a security
unless it is dealt in or traded on securities exchanges or in securities markets, its terms expressly
provide that it is a security governed by this Article, or it is an investment company security.
However, an interest in a partnership or limited liability company is a financial asset if it is held
in a securities account.

(d) A writing that is a security certificate is governed by this Article and not by
Article 3, even though it also meets the requirements of that Article. However, a negotiable
instrument governed by Article 3 is a financial asset if it is held in a securities account.

(e) An option or similar obligation issued by a clearing corporation to its
participants is not a security, but is a financial asset.

(f) A commodity contract, as defined in Section 9-115, is not a security or a
financiaf asset.

§ 8-104. ACQUISITION OF SECURITY OR FINANCIAL ASSET OR INTEREST
THEREIN.

(a) A person acquires a security or an interest therein, under this Article, if:

(1) the person is a purchaser to whom a security is delivered pursuant to
Section 8-301; or

(2) the person acquires a security entitlement to the security pursuant to
Section 8-501.

(b) A person acquires a financial asset, other than a security, or an interest
therein, under this Article, if the person acquires a security entitlement to the financial asset.

(c) A person who acquires a security entitlement to a security or other financial
asset has the rights specified in Part 5, but is a purchaser of any security, security entitlement, or
other financial asset held by the securities intermediary only to the extent provided in Section
8-503.

(d) Unless the context shows that a different meaning is intended, a person who is
required by other law, regulation, rule, or agreement to transfer, deliver, present, surrender,
exchange, or otherwise put in the possession of another person a security or financial asset
satisfies that requirement by causing the other person to acquire an interest in the security or
financial asset pursuant to subsection (a) or (b).

§ 8-105. NOTICE OF ADVERSE CLAIM.
(a) A person has notice of an adverse claim if:
(1) the person knows of the adverse claim;

(2) the person is aware of facts sufficient to indicate that there is a
significant probability that the adverse claim exists and deliberately avoids
information that would establish the existence of the adverse claim; or

(3) thie person has a duty, imposed by statute or regulation, to investigate
whether an adverse claim exists, and the investigation so required would establish
the existence of the adverse claim.

{b) Having knowledge that a financial asset or interest therein is or has been
transferred by a representative imposes no duty of inquiry into the rightfulness of a transaction
and is not notice of an adverse claim. However, a person who knows that a representative has
transferred a financial asset or interest therein in a transaction that is, or whose proceeds are
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being used, for the individual benefit of the representative or otherwisc in breach of duty has
notice of an adverse claim.

(c) An act or event that creates a right to immediate performance of the principal
obligation represented by a security certificate or sets a date on or afier which the certificate is to
be presented or surrendered for redemption or exchange does not itself constitute notice of an
adverse claim except in the case of a transfer more than:

(1) one year afler a date set for presentment or surrender for redemption or
exchange; or

(2) six months after a date set for payment of money against presentation
or surrender of the certificate, if money was available for payment on that date.

(d) A purchaser of a certificated security has notice of an adverse claim if the
security certificate:

(1) whether in bearer or registered form, has been endorsed "for
collection" or "for surrender” or for some other purpose not involving transfer; or

(2)is in bearer form and has on it an unambiguous statement that it is the
property of a person other than the transferor, but the mere writing of a name on
the certificate is not such a statement.

(e) Filing of a financing statement under Article 9 is not notice of an adverse
claim to a financial asset.

§ 8-106. CONTROL.

(a) A purchaser has "control” of a certificated security in bearer form if the
certificated security is delivered to the purchaser.

(b) A purchaser has "control" of a certificated security in registered form if the
certificated security is delivered to the purchaser, and:

(1) the certificate is endorsed to the purchaser or in blank by an effective
endorsement; or

(2) the certificate is registered in the name of the purchaser, upon original
issue or registration of transfer by the issuer.

(c) A purchaser has "control” of an uncertificated security if:
(1) the uncertificated security is delivered to the purchaser; or

(2) the issuer has agreed that it will comply with instructions originated by
the purchaser without further consent by the registered owner.

(d) A purchaser has "control" of a security entitlement if:
(1) the purchaser becomes the entitlement holder; or

(2) the securities intermediary has agreed that it will comply with
entitlement orders originated by the purchaser without further consent by the

cntitlement holder.

(¢) If an interest in a security entitlement is granted by the entitlement holder to
the entitlement holder's own securities intermediary, the securities intermediary has control.

(f) A purchaser who has satisfied the requirements of subsection (c)(2) or (d)2)
has control even if the registered owner in the case of subsection (c)(2) or the entitlement holder
in the case of subscction (d)(2) retains the right to make substitutions for the uncertificated
security or sccurity entitlement, to originate instructions or entitlement orders to the issuer or
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securities intermediary, or otherwise to deal with the uncertificated security or security
entitlement.

(g) An issuer or a securities intermediary may not enter into an agreement of the
kind described in subsection (c)(2) or (d)(2) without the consent of the registered owner or
entitlement holder, but an issuer or a securities intermediary is not required to enter into such an
agreement even though the registered owner or entitiement holder so directs. An issuer or
securities intermediary that has entered into such an agreement is not required to confirm the
existence of the agreement to another party unless requested to do so by the registered owner or
entitlement holder.

§ 8-107. WHETHER ENDORSEMENT, INSTRUCTION, OR ENTITLEMENT ORDER
IS EFFECTIVE.

(a) "Appropriate person” means:

(1) with respect to an endorsement, the person specified by a security
certificate or by an effective special endorsement to be entitled to the security;

(2) with respect to an instruction, the registered owner of an uncertificated
security;

(3) with respect to an entitlement order, the entitiement holder;

(4) if the person designated in paragraph (1), (2), or (3) is deceased, the
designated person's successor taking under other law or the designated person's
personal representative acting for the estate of the decedent; or

(5) if the person designated in paragraph (1), (2), or (3) lacks capacity, the
designated person's guardian, conservator, or other similar representative who has
power under other law to transfer the security or financial asset.

(b) An endorsement, instruction, or entitlement order is effective if:
(1) it is made by the appropriate person;

(2) it is made by a person who has power under the law of agency to
transfer the security or financial asset on behalf of the appropriate person,
including, in the case of an instruction or entitlement order, a person who has
contro! under Section 8-106(c)(2) or (d)(2); or .

(3) the appropriate person has ratified it or is,othérwise precluded from
asserting its ineffectiveness.

(c) An endorsement, instruction, or entitlement order made by a representative is
effective even if:

(1) the representative has failed to comply with a controlling instrument or
with the law of the State having jurisdiction of the representative relationship,
including any law requiring the representative to obtain court approval of the
transaction; or

(2) the representative's action in making the endorsement, instruction, or
entitfement order or using the proceeds of the transaction is otherwise a breach of
duty.

(d) If a security is registered in the name of or specially endorsed to a person
described as a representative, or if a securities account is maintained in the name of a person
described as a representative, an endorsement, instruction, or entitlement order made by the
person is effective even though the person is no longer serving in the described capacity.

——




Chapter 75 131
Vol. 71

(e) Effectiveness of an endorsement, instruction, or entitlement order is -
determined as of the date the endorsement, instruction, or entitiement order is made, and an
endorsement, instruction, or entitiement order does not become ineffective by reason of any later
change of circumstances.

§ 8-108. WARRANTIES IN DIRECT HOLDING.

(a) A person who transfers a certificated security to a purchaser for value
warrants to the purchaser, and an endorser, if the transfer is by endorsement, warrants to any
subsequent purchaser, that:

(1) the certificate is genuine and has not been materially altered;

(2) the transferor or endorser does not know of any fact that might impair
the validity of the security;

(3) there is no adverse claim to the security;
(4) the transfer does not violate any restriction on transfer;

(5) if the transfer is by endorsement, the endorsement is made by an
appropriate person, or if the endorsement is by an agent, the agent has actual
authority to act on behalf of the appropriate person; and

(6) the transfer is otherwise effective and rightful.

(b) A person who originates an instruction for registration of transfer of an
uncertificated security to a purchaser for value warrants to the purchaser that:

(1) thednstruction is made by an appropriate person, or if the instruction is
by an agent, the agent has actual authority to act on behalf of the appropriate
person;

(2) the security is valid;
(3) there is no adverse claim to the security; and
(4) at the time the instruction is presented to the issuer:
(i) the purchaser will be entitled to the registration of transfer;

(ii) the transfer will be registered by the issuer free from all liens,
security interests, restrictions, and claims other than those specified in the
instruction;

(iii) the transfer will not violate any restriction on transfer; and
(iv) the requested transfer will otherwise be effective and rightful.

(c) A person who transfers an uncertificated security to a purchaser for value and
does not originate an instruction in connection with the transfer warrants that:

(1) the uncertificated security is valid;
(2) there is no adverse claim to the security;
(3) the transfer does not violate any restriction on transfer; and
(4) the transfer is otherwise effective and rightful.
(d) A person who endorses a security certificate warrants to the issuer that:

(1) there is no adverse claim to the security; and
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(2) the endorsement is effective.

(e) A person who originates an instruction for registration of transfer of an
uncertificated security warrants to the issuer that:

(1) the instruction is effective; and

(2) at the time the instruction is presented to the issuer the purchaser will
be entitled to the registration of transfer.

(f) A person who presents a certificated security for registration of transfer or for
payment or exchange warrants to the issuer that the person is entitled to the registration,
payment, or exchange, but a purchaser for value and without notice of adverse claims to whom
transfer is registered warrants only that the person has no knowledge of any unauthorized
signature in a necessary endorsement.

(g) If a person acts as agent of another in delivering a certificated security to a
purchaser, the identity of the principal was known to the person to whom the certificate was
delivered, and the certificate delivered by the agent was received by the agent from the principal
or received by the agent from another person at the direction of the principal, the person
delivering the security certificate warrants only that the delivering person has authority to act for
the principal and does not know of any adverse claim to the certificated security.

(h) A secured party who redelivers a security certificate received, or after
payment and on order of the dcbtor delivers the security certificate to another person, makes only
the warranties of an agent under subsection (g).

(i) Except as otherwise provided in subsection (g), a broker acting for a customer
makes to the issuer and a purchaser the warranties provided in subsections (a) through (f). A
broker that delivers a security certificate to its customer, or causes its customer to be registered as
the owner of an uncertificated security, makes to the customer the warranties provided in
subsection (a) or (b), and has the rights and privileges of a purchaser under this section. The
warranties of and in favor of the broker acting as an agent are in addition to applicable warranties
given by and in favor of the customer.

§ 8-109. WARRANTIES IN INDIRECT HOLDING.

(a) A person who originates an entitlement order to a securities intermediary
warrants to the securities intermediary that:

(1) the entitlement order is made by an appropriate person, or if the
entitlement order is by an agent, the agent has actual authority to act on behalf of
the appropriate person; and

(2) there is no adverse claim to the security entitlement.

(b) A person who delivers a security certificate to a securities intermediary for
credit to a securities account or originates an instruction with respect to an uncertificated security
directing that the uncertificated security be credited to a securities account makes to the securities
intermediary the warranties specified in Section 8-108(a) or (b).

(c) If a securities intermediary delivers a security certificate to its entitlement
holder or causes its entitlement holder to be registered as the owner of an uncertificated sccurity,
the sccurities intermediary makes to the entitlement holder the warranties specified in Scction

8-108(a) or (b).
§ 8-110. APPLICABILITY; CHOICE OF LAW.

(a) The local law of the issuer's jurisdiction, as specified in subsection (d),
governs:

(1) the validity of a security;
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(2) the rights and duties of the issuer with respect to registration of
transfer;

(3) the effectiveness of registration of transfer by the issuer;
(4) whether the issuer owes any duties to an adverse claimant to a security;

(5) whether an adverse claim can be asserted against a person to whom
transfer of a certificated or uncertificated security is registered or a person who
obtains control of an uncertificated security; and

(6) the effectiveness of a restriction on transfer of a security or an interest
therein.

(b) The local law of the securities intermediary's jurisdiction, as specified in
subsection (e), governs:

(1) acquisition of a security entitlement from the securities intermediary;

(2) the rights and duties of the securities intermediary and entitlement
holder arising out of a security entitlement;

(3) whether the securities intermediary owes any duties to an adverse
claimant to a security entitlement; and

(4) whether an adverse claim can be asserted against a person who
acquires a security entitlement from the securities intermediary or a person who
purchases a security entitlement or interest therein from an entitlement holder.

(c) The local law of the jurisdiction in which a security certificate is located at the
time of delivery governs whether an adverse claim can be asserted against a person to whom the
security certificate is delivered.

(d) "Issuer's jurisdiction" means the jurisdiction under which the issuer of the
security is organized or, if permitted by the law of another jurisdiction, the law of this State.

(e) The following rules determine a "securities intermediary's jurisdiction” for
purposes of this section:

(1) Ifan agreement between the securities intermediary and its entitlement
holder specifies that it is governed by the law of a particular jurisdiction, that
jurisdiction is the securities intermediary's jurisdiction.

(2) If an agreement between the securities intermediary and its entitlement
holder does not specify the governing law as provided in paragraph (1), but
expressly specifies that the securities account is maintained at an office in a
particular jurisdiction, that jurisdiction is the securities intermediary's jurisdiction.

(3) If an agreement between the securities intermediary and its entitlement
holder does not spccify a jurisdiction as provided in paragraph (1) or (2), the
securities intermediary’s jurisdiction is the jurisdiction in which is located the
office identified in an account statement as the office serving the entitlement
holder's account.

(4) If an agreement between the securities intermediary and its entitlement
holder does not specify a jurisdiction as provided in paragraph (1) or (2) and an
account statement does not identify an office serving the entitlement holder's
account as provided in paragraph (3), the securities intermediary's jurisdiction is
the jurisdiction in which is located the chief executive office of the securities
intermediary.
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() A securities intermediary's jurisdiction is not determined by the physical
location of certificates representing financial assets, or by the jurisdiction in which is organized
the issuer of the financial asset with respect to which an entitlement holder has a security
entitlement, or by the focation of facilities for data processing or other record keeping conceming
the account.

§8-111. CLEARING CORPORATION RULES.

A rule adopted by a clearing corporation governing rights and obligations among
the clearing corporation and its participants in the clearing corporation is effective even if the
rule conflicts with this subtitle and affects another party who does not consent to the rule.

§8-112. CREDITOR'S LEGAL PROCESS.

(a) Except to the extent otherwise provided or permitted by §§ 169 and 324 of
Title 8, §§ 365, 366 and Chapter 35 of Title 10, and subsection (d) hereof, the interest of a debtor
in a certificated security may be reached by a creditor only by actual seizure of the security
certificate by the officer making the attachment or levy. However, a certificated security for
which the certificate has been surrendered to the issuer may be reached by a creditor by legal
process upon the issuer,

(b) Except to the extent otherwise provided or permitted by §§ 169 and 324 of
Title 8, §§ 365, 366 and Chapter 35 of Title 10, and subsection (d) hereof, the interest of a debtor
in an uncertificated security may be reached by a creditor only by legal process upon the issuer at
its chief executive office in the United States,

(c) The interest of a debtor in a security entitlement may be reached by a creditor
only by legal process upon the securities intermediary with whom the debtor's securities account
is maintained, except as otherwise provided in subsection (d).

(d) The interest of a debtor in a certificated security for which the certificate is in
the possession of a secured party, or in an uncertificated security registered in the name of a
secured party, or a security entitlement maintained in the name of a secured party, may be
reached by a creditor by legal process upon the secured party.

(e) A creditor whose debtor is the owner of a certificated security, uncertificated
security, or security entitlement is entitled to aid from a court of competent jurisdiction, by
injunction or otherwise, in reaching the certificated security, uncertificated security, or security
entitlement or in satisfying the claim by means allowed at law or in equity in regard to property
that cannot readily be reached by other legal process.

§ 8-113. STATUTE OF FRAUDS INAPPLICABLE.

A contract or modification of a contract for the sale or purchase of a security is
enforceable whether or not there is a writing signed or record authenticated by a party against
whom enforcement is sought, even if the contract or modification is not capable of performance

within one year of its making.
§ 8-114, EVIDENTIARY RULES CONCERNING CERTIFICATED SECURITIES.
The following rules apply in an action on a certificated security against the issuer:

(1) Unless specifically denied in the pleadings, each signature on a security
certificate or in a necessary endorsement is admitted.

(2) If the effectiveness of a signature is put in issue, the burden of establishing
effectiveness is on the party claiming under the signature, but the signature is presumed to be
genuine or authorized.

(3) If signatures on a security certificate are admitted or established, production
of the certificate entitles a holder to recover on it unless the defendant establishes a defense or a
defect going to the validity of the security.
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(4) If it is shown that a defense or defect exists, the plaintiff has the burden of
establishing that the plaintiff or some person under whom the plaintiff claims is a person against
whom the defense or defect cannot be asserted.

§ 8-115. SECURITIES INTERMEDIARY AND OTHERS NOT LIABLE TO ADVERSE
CLAIMANT. :

A securities intermediary that has transferred a financial asset pursuant to an
effective entitlement order, or a broker or other agent or bailee that has dealt with a financial
asset at the direction of its customer or principal, is not liable to a person having an adverse claim
to the financial asset, unless the securities intermediary, or broker or ather agent or bailee:

(1) took the action after it had been served with an injunction, restraining order, or
other legal process enjoining it from doing so, issued by a court of competent jurisdiction, and
had a reasonable opportunity to act on the injunction, restraining order, or other legal process; or

(2) acted in collusion with the wrongdoer in violating the rights of the adverse
claimant; or

(3) in the case of a security certificate that has been stolen, acted with notice of the
adverse claim. :

§ 8-116. SECURITIES INTERMEDIARY AS PURCHASER FOR VALUE.

" A securities intermediary that receives a financial asset and establishes a security
entitlement to the financial asset in favor of an entitiement holder is a purchaser for value of the
financial asset. A securities intermediary that acquires a security entitlement to a financial asset
from another securities intermediary acquires the security entitlement for value if the securities
intermediary acquiring tli¢ security entitlement establishes a security entitlement to the financial
asset in favor of an entitlement holder.

PART 2. ISSUE AND ISSUER
§ 8-201. ISSUER.

(a) With respect to an obligation on or a defense to a security, an "issuer"
includes a person that:

(1) places or authorizes the placing of its name on a security certificate,
other than as authenticating trustee, registrar, transfer agent, or the like, to
evidence a share, participation, or other interest in its property or in an enterprise,
or to evidence its duty to perform an obligation represented by the certificate;

(2) creates a share, participation, or other interest in its property or in an
enterprise, or undertakes an obligation, that is an uncertificated security;

(3) directly or indirectly creates a fractional interest in its rights or
property, if the fractional interest is represented by a security certificate; or

(4) becomes responsible for, or in place of, another person described as an
issuer in this section.

(b) With respect to an obligation on or defense to a security, a guarantor is an
issuer to the extent of its guaranty, whether or not its obligation is noted on a security certificate.

(c) With respect to a registration of a transfer, issuer means a person on whose
behalf transfer books are maintained.

§ 8-202. ISSUER'S RESPONSIBILITY AND DEFENSES; NOTICE OF DEFECT OR
DEFENSE.

(a) Even against a purchaser for value and without notice, the ferms of a
certificated security include terms stated on the certificate and terms made part of the security by
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() A securities intermediary's jurisdiction is not determined by the physical
location of certificates representing financial assets, or by the jurisdiction in which is organized
the issuer of the financial asset with respect to which an entitlement holder has a security
entitlement, or by the location of facilities for data processing or other record keeping conceming
the account.

§8-111, CLEARING CORPORATION RULES.

A rule adopted by a clearing corporation governing rights and obligations among
the clearing corporation and its participants in the clearing corporation is effective even if the
rule conflicts with this subtitle and afféc(sr another party who does not consent to the rule.

§ 8-112, CREDITOR'S LEGAL PROCESS.

(a) Except to the extent otherwise provided or permitted by §§ 169 and 324 of
Title 8, §§ 365, 366 and Chapter 35 of Title 10, and subsection (d) hereof, the interest of a debtor
in a certificated security may be reached by a creditor only by actual seizure of the security
certificate by the officer making the attachment or levy. However, a certificated security for
which the certificate has been surrendered to the issuer may be reached by a creditor by legal
process upon the issuer,

(b) Except to the extent otherwise provided or permitted by §§ 169 and 324 of
Title 8, §§ 365, 366 and Chapter 35 of Title 10, and subsection (d) hereof, the interest of a debtor
in an uncertificated security may be reached by a creditor only by legal process upon the issuer at
its chief executive office in the United States,

(c) The interest of a debtor in a security entitlement may be reached by a creditor
only by legal process upon the securities intermediary with whom the debtor's securities account
is maintained, except as otherwise provided in subsection (d).

(d) The interest of a debtor in a certificated security for which the certificate is in
the possession of a secured party, or in an uncertificated security registered in the name of a
secured party, or a security entitlement maintained in the name of a secured party, may be
reached by a creditor by legal process upon the secured party.

(e) A creditor whose debtor is the owner of a certificated security, uncertificated
security, or security entitlement is entitled to aid from a court of competent jurisdiction, by
injunction or otherwise, in reaching the certificated security, uncertificated security, or security
entitlement or in satisfying the claim by means allowed at law or in equity in regard to property
that cannot readily be reached by other legal process.

§ 8-113. STATUTE OF FRAUDS INAPPLICABLE.

A contract or modification of a contract for the sale or purchase of a security is
enforceable whether or not there is a writing signed or record authenticated by a party against
whom enforcement is sought, even if the contract or modification is not capable of performance

within one year of its making.
§ 8-114, EVIDENTIARY RULES CONCERNING CERTIFICATED SECURITIES.
The following rules apply in an action on a certificated security against the issuer:

(1) Unless speciﬁczﬂly denied in the pleadings, each signature on a security
certificate or in a necessary endorsement is admitted.

(2) If the effectivencss of a signature is put in issue, the burden of establishing
effectiveness is on the party claiming under the signature, but the signature is presumed to be
genuine or authorized.

(3) If signatures on a security certificate ar¢ admitted or established, production
of the certificate entitles a holder to recover on it unless the defendant establishes a defense or a

defect going to the validity of the security.
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(4) 1f it is shown that a defense or defect exists, the plaintiff has the burden of
establishing that the plaintiff or some person under whom the plaintiff claims is a person against -
whom the defense or defect cannot be asserted.

§ 8-115. SECURITIES INTERMEDIARY AND OTHERS NOT LIABLE TO ADVERSE
CLAIMANT.

A securities intermediary that has transferred a financial asset pursuant to an
cffective entitlement order, or a broker or other agent or bailee that has dealt with a financial
asset at the direction of its customer or principal, is not liable to a person having an adverse claim
to the financial asset, unless the securities intermediary, or broker or other agent or bailee:

(1) took the action after it had been served with an injunction, restraining order, or
other legal process enjoining it from doing so, issued by a court of competent jurisdiction, and
had a reasonable opportunity to act on the injunction, restraining order, or other iegal process; or

(2) acted in collusion with the wrongdoer in violating the rights of the adverse
claimant; or

(3) in the case of a security certificate that has been stolen, acted with notice of the
adverse claim. -

§8-116. SECURITIES INTERMEDIARY AS PURCHASER FOR VALUE.

A securities intermediary that receives a financial asset and establishes a security
entitlement to the financial asset in favor of an entitlement holder is a purchaser for value of the
financial asset. A sccurities intermediary that acquires a security entitlement to a financial asset

_ from another securities intermediary acquires the security entitlement for value if the securities
intermediary acquiring tiré security entitlement establishes a security entitlement to the financiat
asset in favor of an entitlement holder.

PART 2. ISSUE AND ISSUER

§ 8-201. ISSUER.

(a) With respect fo an obligation on or a defense to a security, an "“issuer"
includes a person that:

(1) places or authorizes the placing of its name on a security certificate,
other than as authenticating trustee, vegistrar, transfer agent, or the like, to
evidence a share, participation, or other interest in its property or in an enterprise,
or to evidence its duty to perform an obligation represented by the certificate;

(2) creates a share, participation, or other interest in its property or in an
enterprise, or underiakes an obligation, that is an uncertificated security;

(3) directly or indirectly creates a fractional interest in its rights or
property, if the fractional interest is represented by a security certificate; or

(4) becomes responsible for, or in place of, anather person described as an
issuer in this section.

(b) With respect to an obligation on or defense to a security, a guarantor is an
issuer to the extent of its guaranty, whether or not its obligation is noted on a security certificate.

(c) With respect to a registration of a transfer, issuer means a person on whose
behalf transfer books are maintained. :

§ 8-202. ISSUER'S RESPONSIBILITY AND DEFENSES; NOTICE OF DEFECT OR
DEFENSE. .

(a) Even against a purchaser for value and without notice, the ferms of a
certificated security include terms stated on the certificate and terms made part of the security by




136 Chapter 75
Vol. 71

reference on the certificate to another instrument, indenture, or document or to a constitution,
statute, ordinance, rule, regulation, order, or the like, to the extent the terms referred to do not
conflict with terms stated on the certificate. A reference under this subsection does not of itself
charge a purchaser for value with notice of a defect going to the validity of the security, even if
the certificate expressly states that a person accepting it admits notice. The terms of an
uncertificated security include those stated in any instrument, indenture, or document or in a
constitution, statute, ordinance, rule, regulation, order, or the like, pursuant to which the security

is issued.
(b) The following rules apply if an issuer asserts that a security is not valid:

(1) A security other than one issued by a government or governmental
subdivision, agency, or instrumentality, even though issued with a defect going to
its validity, is valid in the hands of a purchaser for value and without notice of the
particular defect unless the defect involves a violation of a constitutional
provision. In that case, the security is valid in the hands of a purchaser for value
and without notice of the defect, other than one who takes by original issue.

(2) Paragraph (1) applies to an issuer that is a government or
governmental subdivision, agency, or instrumentality only if there has been
substantial compliance with the legal requirements governing the issue or the
issuer has received a substantial consideration for the issue as a whole or for the
particular security and a stated purpose of the issue is one for which the issuer has
power to borrow money or issue the security.

{(c) Except as otherwise provided in Section 8-205, lack of genuineness of a
certificated security is a complete defense, even against a purchaser for value and without notice.

(d) All other defenses of the issuer of a security, including nondelivery and
conditional delivery of a certificated security, are ineffective against a purchaser for value who
has taken the certificated security without notice of the particular defense.

(e) This section does not affect the right of a party to cancel a contract for a
security "when, as and if issued" or "when distributed" in the event of a material change in the
character of the security that is the subject of the contract or in the plan or arrangement pursuant
to which the security is to be issued or distributed.

(f) If a security is held by a securities intermediary against whom an entitiement
holder has a security entitlement with respect to the security, the issuer may not assert any
defense that the issuer could not assert if the entitlement holder held the security directly.

§ 8-203. STALENESS AS NOTICE OF DEFECT OR DEFENSE.

After an act or event, other than a call that has been revoked, creating a right to
immediate performance of the principal obligation represented by a certificated security or
setting a date on or after which the security is to be presented or surrendered for redemption or
exchange, a purchaser is charged with notice of any defect in its issue or defense of the issuer, if
the act or event: :

(1) requires the payment of money, the delivery of a certificated security,
the registration of transfer of an uncertificated security, or any of them on
presentation or surrender of the security certificate, the money or security is
available on the date set for payment or exchange, and the purchaser takes the
security more than one year after that date; or

(2) is not covered by paragraph (1) and the purchaser takes the security
more than two years after the date set for surrender or presentation or the date on
which performance became due.

§ 8-204. EFFECT OF ISSUER'S RESTRICTION ON TRANSFER.
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A restriction on transfer of a security imposed by the issuer, even if otherwise -

lawful, is ineffective against a person without knowledge of the restriction unless:

(1) the security is certificated and the restriction is noted conspicuously on
the security certificate; or

(2) the security is uncertificated and the registered owner has been notified
of the restriction.

§ 8-205. EFFECT OF UNAUTHORIZED SIGNATURE ON SECURITY CERTIFICATE.

An unauthorized signature placed on a security certificate before or in the course
of issue is ineffective, but the signature is effective in favor of a purchaser for value of the
certificated security if the purchaser is without notice of the lack of authority and the signing has
been done by:

(1) an authenticating trustee, registrar, transfer agent, or other person entrusted by
the issuer with the signing of the security certificate or of similar security certificates, or the
immediate preparation for signing of any of them; or

(2) an employee of the issuer, or of any of the persons listed in paragraph (1),
entrusted with responsible handling of the security certificate.

§ 8-206. COMPLETION OR ALTERATION OF SECURITY CERTIFICATE.

(a) If a security certificate contains the signatures necessary to its issue or transfer
but is incomplete in any other respect:

(1) any person may complete it by filling in the blanks as authorized; and

(2) even if the blanks are incorrectly filled in, the security certificate as
completed is enforceable by a purchaser who took it for value and without notice
of the incorrectness.

(b) A complete security certificate that has been improperly altered, even if
fraudulently, remains enforceable, but only according to its original terms.

§ 8-207. RIGHTS AND DUTIES OF ISSUER WITH RESPECT TO REGISTERED
OWNERS.

{a) Before due presentment for registration of transfer of a certificated security in
registered form or of an instruction requesting registration of transfer of an uncertificated
security, the issuer or indenture trustee may treat the registered owner as the person exclusively
entitled to vote, receive notifications, and otherwise exercise all the rights and powers of an

owner,

(b) This Article does not affect the liability of the registered owner of a security
for a call, assessment, or the like.

§ 8-208. EFFECT OF SIGNATURE OF AUTHENTICATING TRUSTEE, REGISTRAR,
OR TRANSFER AGENT.

(a) A person signing a security certificate as authenticating trustee, registrar,
transfer agent, or the like, warrants to a purchaser for value of the certificated security, if the
purchaser is without notice of a particular defect, that;

(1) the certificate is genuine;

(2) the person's own participation in the issue of the security is within the
person's capacity and within the scope of the authority received by the person
from the issuer; and
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(a) A person who guarantees a signature of an endorser of a security certificate
warrants that at the time of signing:

(1) the signature was genuine;

(2) the signer was an appropriate person to endorse, or if the signature is
by an agent, the agent had actual authority to act on behalf of the appropriate
person; and

(3) the signer had legal capacity to sign.

(b) A person who guarantees a signature of the originator of an instruction
warrants that at the time of signing:

(1) the signature was genuine;

(2) the signer was an appropriate person to originate the instruction, or if
the signature is by an agent, the agent had actual authority to act on behalf of the
appropriate person, if the person specified in the instruction as the registered
owner was, in fact, the registered owner, as to which fact the signature guarantor
does not make a warranty; and

(3) the signer had legal capacity to sign.

(c} A person who specially guarantees the signature of an originator of an
instruction makes the warrantics of a signature guarantor under subsection (b) and also warrants
that at the time the instruction is presented to the issuer:

(1) the person specified in the instruction as the registered owner of the
uncertificated security will be the registered owner; and

(2) the transfer of the uncertificated security requested in the instruction
will be registered by the issuer free from all liens, security interests, restrictions,
and claims other than those specified in the instruction.

(d) A guarantor under subsections (a) and (b) or a special guarantor under
subsection (c) does not otherwise warrant the rightfulness of the transfer.

(e) A person who guarantees an endorsement of a security certificate makes the
warranties of a signature guarantor under subsection (a) and also warrants the rightfulness of the
transfer in all respects.

(f) A person who guarantees an instruction requesting the transfer of an
uncertificated security makes the warranties of a special signature guarantor under subsection (c)
and also warrants the rightfulness of the transfer in all respects.

(g) An issuer may not requirc a special guaranty of signature, a guaranty of
endorsement, or a guaranty of instruction as a condition to registration of transfer.

(h) The warrantics under this section are made to a person taking or dealing with
the security in reliance on the guaranty, and the guarantor is liable to the person for loss
resulting from their breach. An endorser or originator of an instruction whose signature,
endorsement, or instruction has been guaranteed is liable to a guarantor for any loss suffered by
the guarantor as a result of breach of the warranties of the guarantor.

PART 4. REGISTRATION

§ 8-307. PURCHASER'S RIGHT TO REQUISITES FOR REGISTRATION OF
TRANSFER.

Unless otherwise agreed, the transferor of a security on due demand shall supply
the purchaser with proof of authority to transfer or with any other requisite necessary to obtain
registration of the transfer of the security, but if the transfer is not for value, a transferor need not
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comply unless the purchaser pays the necessary expenses. If the transferor fails within a
reasonable time to comply with the demand, the purchaser may reject or rescind the transfer.

§ 8-401. DUTY OF ISSUER TO REGISTER TRANSFER.

(a) If a certificated security in registered form is presented to an issuer with a
request to register transfer or an instruction is presented to an issuer with a request to register
transfer of an uncertificated security, the issuer shall register the transfer as requested if:

(1) under the terms of the security the person seeking registration of
transfer is eligible to have the security registered in its name;

(2) the endorsement or instruction is made by the appropriate person or by
an agent who has actual authority to act on behalf of the appropriate person;

(3) reasonable assurance is given that the endorsement or instruction is
genuine and authorized (Section 8-402);

(4) any applicable law relating to the collection of taxes has been complied
with;

(5) the transfer does not violate any restriction on transfer imposed by the
issuer in accordance with Section 8-204;

(6) a demand that the issuer not register transfer has not become effective
under Section 8-403, or the issuer has complied with Section 8-403(b) but no legal process or
indemnity bond is obtained as provided in Section 8-403(d); and

(7) the tramsfer is in fact rightful or is to a protected purchaser.

(b) If an issuer is under a duty to register a transfer of a security, the issuer is
liable to a person presenting a certificated security or an instruction for registration or to the
person's principal for loss resulting from unreasonable delay in registration or failure or refusal to
register the transfer.

§ 8-402. ASSURANCE THAT ENDORSEMENT OR INSTRUCTION IS EFFECTIVE.

(a) An issuer may require the following assurance that each necessary
endorsement or each instruction is genuine and authorized:

_ (1) in all cases, a guaranty of the signature of the person making an
endorsement or originating an instruction including, in the case of an instruction,
reasonable assurance of identity;

(2) if the endorsement is made or the instruction is originated by an agent,
appropriate assurance of actual authority to sign;

(3) if the endorsefnem is made or the instruction is originated by a
fiduciary pursuant to Section 8-107(3)(4) or (a)(5), appropriate evidence of
appointment or incumbency;

(4) if there is more than one fiduciary, reasonable assurance that all who
are required to sign have done so; and

(5) if the endorsement is made or the instruction is originated by a person
not covered by another provision of this subsection, assurance appropriate to the
case corresponding as nearly as may be to the provisions of this subsection.

(b) An issuer may elect to require reasonable assurance beyond that specified in
this section.

(c) In this section:
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(1) "Guaranty of the signature” means a guaranty signed by or on behalf
of a person reasonably believed by the issuer to be responsible. An issuer may
adopt standards with respect to responsibility if they are not manifestly
unreasonable.

(2) "Appropriate evidence of appointment or incumbency" means:

(i) in the case of a fiduciary appointed or qualified by a court, a
certificate issued by or under the direction or supervision of the court or an
officer thereof and dated within 60 days before the date of presentation for
transfer; or

(if) in any other case, a copy of a document showing the
appointment or a certificate issued by or on behalf of a person reasonably believed
by an issuer to be responsible or, in the absence of that document or certificate,
other evidence the issuer reasonably considered appropriate.

§ 8-403. DEMAND THAT ISSUER NOT REGISTER TRANSFER.

(a) A person who is an appropriate person to make an endorsement or originate
an instruction may demand that the issuer not register transfer of a security by communicating to
the issuer a notification that identifies the registered owner and the issue of which the security is
a part and provides an address for communications directed to the person making the demand.
The demand is effective only if it is received by the issuer at a time and in a manner affording the
issuer reasonable opportunity to act on it.

(b) If a certificated security in registered form is presented to an issuer with a
request to register transfer or an instruction is presented to an issuer with a request to register
transfer of an uncertificated security after a demand that the issuer not register transfer has
become effective, the issuer shall promptly communicate to (i) the person who initiated the
demand at the address provided in the demand and (ii) the person who presented the security for
registration of transfer or initiated the instruction requesting registration of transfer a notification

stating that:

(1) the certificated security has been presented for registration of transfer
or instruction for registration of transfer of uncertificated security has been
received,

(2) a demand that the issuer not register transfer had previously been
received; and

(3) the issuer will withhold registration of transfer for a period of time
stated in the notification in order to provide the person who initiated the demand
an opportunity to obtain legal process or an indemnity bond.

(c) The period described in subsection (b)(3) may not exceed 30 days after the
date of communication of the notification. A shorter period may be specified by the issuer if it is
not manifestly unreasonable.

(d) An issuer is not liable to a person who initiated a demand that the issuer not
register transfer for any loss the person suffers as a result of registration of a transfer pursuant to
an effective endorsement or instruction if the person who initiated the demand does not, within
the time stated in the issuer's communication, either:

(1) obtain an appropriate restraining order, injunction, or other process
from a court of competent jurisdiction enjoining the issuer from registering the
transfer; or

(2) file with the issuer an indemnity bond, sufficient in the issuer's
judgment to protect the issuer and any transfer agent, registrar, or other agent of
the issuer involved from any loss it or they may suffer by refusing to register the
transfer.
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(e) This section does not relieve an issuer from liability for registering transfer
pursuant to an endorsement or instruction that was not effective.

§ 8-404. WRONGFUL REGISTRATION.

(a) Except as otherwise provided in Section 8-406, an issuer is liable for wrongful
registration of transfer if the issuer has registered a transfer of a security to a person not entitled
to it, and the transfer was registered:

(1) pursuant to an ineffective endorsement or instruction;

(2) after a demand that the issuer not register transfer became effective
under Section 8-403(a) and the issuer did not comply with Section 8-403(b);

(3) after the issuer had been served with an injunction, restraining order, or
other legal process enjoining it from registering the transfer, issued by a court of
competent jurisdiction, and the issuer had a reasonable opportunity to act on the
injunction, restraining order, or other legal process; or

(4) by an issuer acting in collusion with the wrongdoer.

(b) An issuer that is liable for wrongful registration of transfer under subsection
(a) on demand shall provide the person entitled to the security with a like certificated or
uncertificated security, and any payments or distributions that the person did not receive as a
result of the wrongful registration. If an overissue would result, the issuer's liability to provide
the person with a like security is governed by Section 8-210.

(c) Except as otherwise provided in subsection (a) or in a law relating to the
collection of taxes, an issuer is not liable to an owner or other person suffering loss as a result of
the registration of a transfer of a security if registration was inade pursuant to an effective
endorsement or instruction.

§ 8-405. REPLACEMENT OF LOST, DESTROYED, OR WRONGFULLY TAKEN
SECURITY CERTIFICATE.

(a) If an owner of a certificated security, whether in registered or bearer form,
claims that the certificate has been lost, destroyed, or wrongiully taken, the issuer shall issue a
new certificate if the owner:

(1) so requests before the issuer has notice that the certificate has been
acquired by a protected purchaser;

(2) files with the issuer a sufficient indemnity bond; and
(3) satisfies other reasonable requirements imposed by the issuer.

(b) If, after the issue of a new security certificate, a protected purchaser of the
original certificate presents it for registration of transfer, the issuer shall register the transfer
unless an overissue would result. In that case, the issuer's liability is governed by Section 8-210.
In addition to any rights on the indemnity bond, an issuer may recover the new certificate from a
person to whom it was issued or any person taking under that person, except a protected
purchaser.

§ 8-406. OBLIGATION TO NOTIFY ISSUER OF LOST, DESTROYED, OR
WRONGFULLY TAKEN SECURITY CERTIFICATE.

If a security certificate has been lost, apparently destroyed, or wrongfully taken,
and the owner fails to notify the issuer of that fact within a reasonable time after the owner has
notice of it and the issuer registers a transfer of the security before receiving notification, the
owner may not assert against the issuer a claim for registering the transfer under Section 8-404 or
a claim to a new security certificate under Section 8-405.
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§ 8-407. AUTHENTICATING TRUSTEE, TRANSFER AGENT, AND REGISTRAR.

A person acting as authenticating trustee, transfer agent, registrar, or other agent
for an issuer in the registration of a transfer of its securities, in the issue of new security
certificates or uncertificated securities, or in the cancellation of surrendered security certificates
has the same obligation to the holder or owner of a certificated or uncertificated security with
regard to the particular functions performed as the issuer has in regard to those functions.

PART 5. SECURITY ENTITLEMENTS

§ 8-501. SECURITIES ACCOUNT; ACQUISITION OF SECURITY ENTITLEMENT
FROM SECURITIES INTERMEDIARY.

(a) "Securities account” means an account to which a financial asset is or may be
credited in accordance with an agreement under which the person maintaining the account
undertakes to treat the person for whom the account is maintained as entitled to exercise the
rights that comprise the financial asset.

(b) Except as otherwise provided in subsections (d) and (e), a person acquires a
security entitlement if a securities intermediary:

(1) indicates by book entry that a financial asset has been credited to the
person's securities account;

(2) receives a financial asset from the person or acquires a financial asset
for the person and, in either case, accepts it for credit to the person's securities
account; or

(3) becomes obligated under other law, regulation, or rule to credit a
financial asset to the person's securities account.

(c) If a condition of subsection (b) has been met, a person has a security
entitlement even though the securities intermediary does not itself hold the financial asset
without acting in collusion with the securities intermediary in violation of its duties under § 8-
504.

(d) If a securities intermediary holds a financial asset for another person, and the
financial asset is registered in the name of, payable to the order of, or specially endorsed to the
other person, and has not been endorsed to the securities intermediary or in blank, the other
person is treated as holding the financial asset directly rather than as having a security
entitlement with respect to the financial asset.

(e) Issuance of a security is not establishment of a security entitlement.
§ 8-502. ASSERTION OF ADVERSE CLAIM AGAINST ENTITLEMENT HOLDER.

An action based on an adverse claim to a financial asset, whether framed in
conversion, replevin, constructive trust, equitable lien, or other theory, may not be asserted
against a person who acquires a security entitlement under Section 8-501 for value and without
notice of the adverse claim.

§ 8-503. PROPERTY INTEREST OF ENTITLEMENT HOLDER IN FINANCIAL
ASSET HELD BY SECURITIES INTERMEDIARY.

(a) To the extent necessary for a securities intermediary to satisfy all security
entitlements with respect to a particular financial asset, all interests in that financial asset held by
the securities intermediary are held by the securities intermediary for the entitlement holders, are
not property of the securities intermediary, and are not subject to claims of creditors of the
securities intermediary, except as otherwise provided in Section 8-511.

(b) An entitlement holder’s property interest with respect to a particular financial
asset under subsection (a) is a pro rata property interest in all interests in that financial asset held
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by the securities intermediary, without regard to the time the entitlement holder acquired the
security entitlement or the time the securities intermediary acquired the interest in that financial
asset.

(c) An entitlement holder's property interest with respect to a particular financial
asset under subsection (a) may be enforced against the securities intermediary only by exercise of
the entitlement holder's rights under Sections 8-505 through 8-508.

(d) An entitlement holder's property interest with respect to a particular financial
asset under subsection (a) may be enforced against a purchaser of the financial assct or interest
therein only if:

(1) insolvency proceedings have been initiated by or against the securities
intermediary;

(2) the securities intermediary does not have sufficient interests in the
financial asset to satisfy the security entitlements of all of its entitlement holders
to that financial asset;

(3) the securities intermediary violated its obligations under Section 8-504
by transferring the financial asset or interest therein to the purchaser; and

(4) the purchaser is not protected under subsection (e).

The trustee or other liquidator, acting on behalf of all entitlement holders having
security entitlements with respect to a particular financial asset, may recover the financial asset,
or interest therein, from the purchaser. If the trustee or other liquidator elects not to pursue that
right, an entitlement holder whose security entitlement remains unsatisfied has the right to
recover its interest in the financial asset from the purchaser.

(e) An action based on the entitlement holder's property interest with respect to a
particular financial asset under subsection (a), whether framed in conversion, replevin,
constructive trust, equitable lien, or other theory, may not be asserted against any purchaser of a
financial asset or interest therein who gives value, obtains control, and does not act in collusion
with the securities intermediary in violating the securities intermediary's obligations under
Section 8-504.

§ 8-504, DUTY OF SECURITIES INTERMEDIARY TO MAINTAIN FINANCIAL
ASSET.

(a) A securities intermediary shall promptly obtain and thereafter maintain a
financial asset in a quantity corresponding to the aggregate of all security entitlements it has
established in favor of its entitlement holders with respect to that financial asset. The securities
intermediary may maintain those financial assets directly or through one or more other securities

intermediaries.

(b) Except to the extent otherwise agreed by its entitlement holder, a securities
intermediary may not grant any security interests in a financial asset it is obligated to maintain
pursuant to subsection (a).

(c) A sccurities intermediary satisfies the duty in subsection (a) if:

(1) the securities intermediary acts with respect to the duty as agreed upon
by the entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due
care in accordance with reasonable commercial standards to obtain and maintain
the financial asset.

(d) This section does not apply to a clearing corporation that is itself the obligor
of an option or similar obligation to which its entitlement holders have sccurity entitlements.
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§ 8-505. DUTY OF SECURITIES INTERMEDIARY WITH RESPECT TO PAYMENTS
AND DISTRIBUTIONS.

(a) A securities intermediary shall take action to obtain a payment or distribution
made by the issuer of a financial asset. A securities intermediary satisfies the duty if:

(1) the securitics intermediary acts with respect to the duty as agreed upon
by the entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due
care in accordance with reasonable commercial standards to attempt to obtain the
payment or distribution.

(b) A securities intermediary is obligated to its entitlemen* holder for a payment
or distribution made by the issuer of a financial asset if the payment or distribution is received by
the securities intermediary.

§ 8-506. DUTY OF SECURITIES INTERMEDIARY TO EXERCISE RIGHTS AS
DIRECTED BY ENTITLEMENT HOLDER.

A securities intermediary shall exercise rights with respect to a financial asset if
directed to do so by an entitiement holder. A securities intermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon
by the entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary either places
the entitlement holder in a position to exercise the rights directly or exercises due
care in accordance with reasonable commercial standards to follow the direction
of the entitlement holder.

§ 8-507. DUTY OF SECURITIES INTERMEDIARY TO COMPLY WITH
ENTITLEMENT ORDER.

(a) A securities intermediary shall comply with an entitlement order if the
entitlement order is originated by the appropriate person, the securities intermediary has had
reasonable opportunity to assure itself that the entitlement order is genuine and authorized, and
the securities intermediary has had reasonable opportunity to comply with the entitlement order.
A securities intermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon
by the entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due
care in accordance with reasonable commercial standards to comply with the
entitlement order.

(b) If a securities intermediary transfers a financial asset pursuant to an
ineffective entitlement order, the securities intermediary shall reestablish a sccurity entitlement in
favor of the person entitled to it, and pay or credit any payments or distributions that the person
did not reccive as a result of the wrongful transfer. If the securities intermediary does not
reestablish a security entitlement, the sccurities intermediary is liable to the entitlement holder
for damages.

§ 8-508. DUTY OF SECURITIES INTERMEDIARY TO CHANGE ENTITLEMENT
HOLDER'S POSITION TO OTHER FORM OF SECURITY HOLDING.

A securities intermediary shall act at the direction of an entitlement holder to
change a security entitlement into another available form of holding for which the entitlement
holder is eligible, or to cause the financial asset to be transferred to a securities account of the
entitlement holder with another securitics intermediary. A securitics intermediary satisfies the
duty if
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(1) the securities intermediary acts as agreed upon by the entitlement
holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due
care in accordance with reasonable commercial standards to follow the direction
of the entitlement holder.

SPECIFICATION OF DUTIES OF SECURITIES INTERMEDIARY BY
OTHER STATUTE OR REGULATION; MANNER OF PERFORMANCE OF
DUTIES OF SECURITIES INTERMEDIARY AND EXERCISE OF RIGHTS
OF ENTITLEMENT HOLDER.

(a) If the substance of a duty imposed upon a securities intermediary by Sections
8-504 through 8-508 is the subject of other statute, regulation, or rule, compliance with that
statute, regulation, or rule satisfies the duty.

(b) To the extent that specific standards for the performance of the duties of a
securitics intermediary or the exercise of the rights of an entitlement holder are not specified by
other statute, regulation, or rule or by agreement between the securities intermediary and
entitlement holder, the securities intermediary shall perform its duties and the entitlement holder
shall exercise its rights in a commercially reasonable manner.

(c) The obligation of a securities intermediary to perform the duties imposed by
Sections 8-504 through 8-508 is subject to:

(1) rights of the sccurities intermediary arising out of a security interest
under a security agreement with the entitlement holder or otherwise; and

(2) rights of the securities intermediary under other law, regulation, rule,
or agreement to withhold performance of its duties as a result of unfulfilled
obligations of the entitlement holder to the securities intermediary.

(d) Sections 8-504 through 8-508 do not require a securities intermediary to take
any action that is prohibited by other statute, regulation, or rule.

§ 8-510. RIGHTS OF PURCHASER OF SECURITY ENTITLEMENT FROM
ENTITLEMENT HOLDER.

(a) An action based on an adverse claim to a financial asset or security
entitlement, whether framed in conversion, replevin, constructive trust, equitable lien, or other
theory, may not be asserted against a person who purchases a security entitlement, or an interest
therein, from an entitlement holder if the purchaser gives value, does not have notice of the
adverse claim, and obtains control.

(b) If an adverse claim could not have been asserted against an entitlement holder
under Section 8-502, the adverse claim cannot be asserted against a person who purchases a
security entitlement, or an interest therein, from the entitiement holder.

(c) In a case not covered by the priority rules in Article 9, a purchaser for value of
a security entitlement, or an interest therein, who obtains control has priority over a purchaser of
a security entitlement, or an interest therein, who does not obtain control. Purchasers who have
control rank equally, except that a securities intermediary as purchaser has priority over a
conflicting purchaser who has control unless otherwise agreed by the securitics intermediary.

§ 8-511. PRIORITY AMONG SECURITY INTERESTS AND ENTITLEMENT
HOLDERS.

(a) Except as otherwise provided in subsections (b) and (c), if a securities
intermediary does not have sufficient interests in a particular financial asset to satisfy both its
obligations to entitlement holders who have security entitlements to that financial asset and its
obligation to a creditor of the securities intermediary who has a sccurity interest in that financial
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asset, the claims of entitlement holders, other than the creditor, have priority over the claim of
the creditor.

(b) A claim of a creditor of a securities intermediary who has a security interest in
a financial asset held by a securities intermediary has priority over claims of the securities
intermediary's entitlement holders who have security entitlements with respect to that financial
asset if the creditor has control over the financial asset,

(c) If a clearing corporation does not have sufficient financial assets to satisfy
both its obligations to entitlement holders who have security entitlements with respect to a
financial asset and its obligation to a creditor of the clearing corporation who has a security
interest in that financial asset, the claim of the creditor has priority over the claims of entitlement

holders.”

PART 6. TRANSITION PROVISIONS
§ 8-601. EFFECTIVE DATE.
This Act takes effect on January 1, 1998.
§ 8-602. SAVINGS CLAUSE.

(a) This Act does not affect an action or proceeding commenced before this Act
takes effect.

(b) If a security interest in a sccurity is perfected at the date this Act takes cffect,
and the action by which the security interest was perfected would suffice to perfect a security
interest under this Act, no further action is required to continue perfection. Except to the extent
otherwise provided or permitted by subsection (d) hereof, if a sccurity interest in a security is
perfected at the date this Act takes effect but the action by which the security interest was
perfected would not suffice to perfect a security interest under this Act, the security interest
remains perfected for a period of onc year after the effective date and continues perfected
thereafter if appropriate action to perfect under this Act or otherwise under the Uniform
Commercial Code is taken within that period. If a security interest is perfected at the date this
Act takes effect and the security interest can be perfected by filing under this Act, a financing
statement signed by the secured party instead of the debtor may be filed within that period to
continue perfection or thereafler to perfect.

(c) Prior to the effective date of this Act, uncertificated interests in general
and limited partnerships were not decmed to be securities subject to Article 8 of the Uniform
Commercial Code. Seccurity interests with respect to uncertificated interests in general and
limited partnerships that are perfected when this Act becomes effective shall remain perfected
until they lapse as provided in Article 9 of the Uniform Commercial Code and may be continued
as permitted by Article 9 of the Uniformn Commercial Code. For such uncertificated interests in
general and limited partnerships, Article 9 of the Uniform Commercial Code in effect
immediately prior to the effective date of this Act shall apply to any questions of priority if the
positions of the parties were fixed prior to the effective date of this Act.

(d) If a security interest is perfected with respect to certificated securities
under Article 8 of the Uniform Commercial Code prior to the effective date of this Act, and if the
filing of a financing statement would be required for the perfection of the sccurity interest after
the effective date of this Act, the security interest remains perfected for a period of three yecars
after the effective date of this Act and continues perfected thereafter if appropriate action to
perfect under this Act or otherwise under the Uniform Commercial Code is taken within that

period.

Section 2. Amend Subsection 6, Scction 9-103, Subtitle I, Title 6 of the Delaware Code
by striking said Subsection in its entirety, and substituting in licu thereof the following:

"(6) Investment Property.

(a) This subsection applies to investment property.
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(b)  Except as otherwise provided in paragraph (f), during the time that
a security certificate is located in a jurisdiction, perfection of a security interest, the cffect of
perfection or non-perfection, and the priority of a security interest in the certificated security
represented thereby are governed by the local law of that jurisdiction.

(c) Except as otherwise provided in paragraph (f), perfection of a
security interest, the effect of perfection or non-perfection, and the priority of a security interest
in an uncertificated security are governed by the local law of the issuer's jurisdiction as specified
in Section 8-110(d).

(d) Except as otherwise provided in paragraph (f), perfection of a
security interest, the effect of perfection or non-perfection, and the priority of a security interest
in a security entitlement or securities account are governed by the local law of the securities
intermediary's jurisdiction as specified in Section 8-110(e).

(e) Except as otherwise provided in paragraph (f), perfection of a
security interest, the effect of perfection or non-perfection, and the priority of a security interest
in a commodity contract or commodity account are governed by the local law of the commodity
intermediary's jurisdiction. The following rules determine a "commodity intermediary's
jurisdiction" for purposes of this paragraph:

(i) If an agreement between the commodity intermediary and
commodity customer specifies that it is governed by thc law of a particular
jurisdiction, that jurisdiction is the commodity intcrmediary's jurisdiction.

(ii) If an agrcement between the commodity intermediary and
commodity customer docs not spccify the governing law as provided in
subparagraph (i), but cxpressly specifies that the commodity account is
maintained at an office in a particular jurisdiction, that jurisdiction is the
commodity intermediary's jurisdiction.

(iif)  If an agrcement bctween the commodity intermediary and
commodity customer does not specify a jurisdiction as provided in
subparagraphs (i) or (ii), the commodity intermediary's jurisdiction is the
jurisdiction in which is located the office identified in an account
statement as the office scrvicing the commodity customer's account.

(iv)  If an agrccment between the commodity intermediary and
commodity customer docs not specify a jurisdiction as provided in
subparagraphs (i) or (ii), and an account statement does not identify an
office serving the commodity customer's account as provided in
subparagraph (iii), the commodity intermediary's jurisdiction is the
jurisdiction in which is located the chief executive officc of the
commodity intermediary.

H Perfection of a security interest by filing, automatic perfection of a
security interest in investment property granted by a broker or securities intermediary, and
automatic perfection of a security interest in a commodity contract or commodity account
granted by a commodity intcrmediary are governed by the local law of the jurisdiction in which
the debtor is located as specified in subsections 9-103(3)(c) and (d). A security interest perfected
under the law of the jurisdiction of the location of the debtor is perfected until the expiration of
four months after a change of the debtor's location to another jurisdiction, or until perfection
would have ceased by the law of the first jurisdiction, whichever period first expires. Unless
perfected in the new jurisdiction before the end of that period, it becomes unperfected thereafter
and is deemed to have been unperfected as against a person who became a purchaser after the

change."

Section 3. Amend Subsections (1)(h), (1)(i), (2) and (3), Section 9-105, Subtitle I, Title 6
of the Delaware Code by striking said Subsections in their entirety, and substituting in lieu

thereof the following:
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"(1) In this Article unless the context otherwise requires:

(h)  "Goods" includes all things which are moveable at the time the
security interest attaches or which are fixtures (Section 9-313), but does not include money,
documents, instruments, investment property, commodity contracts, accounts, chattel paper,
general intangibles, or minerals or the like (including oil and gas) before extraction. "Goods"
also includes standing timber which is to be cut and removed under a conveyance or contract for
sale, the unborn young of animals, and growing crops;

(i) "Instrument" means a negotiable instrument (defined in Section 3-
104), or any other writing which evidences a right to the payment of money and is not itself a
security agreement or lease and is of a type which is in ordinary course of business transferred by
delivery with any necessary endorsement or assignment. The term does not include jnvestment

property,

(2)  Other definitions applying to this Article and the sections in which they

appear are:
"Account". Section 9-106.
"Attach". Section 9-203.
"Commodity contract". Section 9-115.
"Commodity customer”. Section 9-115.
"Commodity intermediary". Section 9-115.
"Construction mortgage". Section 9-313(1).
"Consumer goods". Section 9-109(1).
"Control". Section 9-115.
"Equipment". Section 9-109(2).
"Farm products". Section 9-109(3).
"Fixture". Section 9-313(1).
"Fixture filing". Section 9-313(1).
"General intangibles". Section 9-106.
"Inventory". Section 9-109(4).
"Investment property". Section 9-115.
"Lien creditor". Section 9-301(3).
"Proceeds". Section 9-306(1).

"Purchase money security

interest". Section 9-107.
"United States". Section 9-103.

(3)  The following definitions in other Articles apply to this Article:
"Broker". Section 8-102.

"Certificated security". Section 8-102.
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"Check". Section 3-104.
"Clearing corporation”. Section 8-102.
"Contract for sale". Section 2-106.
"Control". Section 8-106.
"Delivery”. Section 8-301.
"Entitlement holder". Section 8-102.
"Financial asset". Section 8-102.
"Holder in due course". Section 3-302.
"Note". Section 3-104.
"Sale". Section 2-106.
"Securities intermediary”. Section 8-102.
"Security”. Section 8-102.
"Security certificate”. Section 8-102.
"Security entitlement". Section 8-102.
"Uncertificated security”. Section 8-102.

Section 4. Amend Section 9-106, Subtitle I, Title 6 of the Delaware Code by inserting in
the second sentence thereof "investment property,” after "instruments” and before "and money."

Section 5. Amend Article 9, Subtitle I, Title 6 of the Delaware Code by adding thereto a
new Section 9-115 as follows:

"Section 9-115. INVESTMENT PROPERTY.
()] In this Article:

(a) "Commodity account" means an account maintained by a
commodity intermediary in which a commodity contract is carried for a
commodity customer.

(b) "Commodity contract” means a commodity futures
contract, an option on a commodity futures contract, a commodity option, or other
contract that, in cach case, is:

(i) ‘traded on or subject to the rules of a board of trade
that has been designated as a contract market for such a contract pursuant
to the federal commodities laws; or

(i)  traded on a foreign commodity board of trade,
exchange, or market, and is carried on the books of a commodity
intermediary for a commodity customer.

(c) "Commodity customer” means a person for whom a
commodity intermediary carries a commaodity contract on its books.

(d) "Commodity intermediary" means:

(i) a person who is registered as a futures commission
merchant under the federal commodities laws; or
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(i) a person who in the ordinary course of its business
provides clearance or settlement services for a board of trade that has been
designated as a contract market pursuant to the federal commodities laws.

(e) "Control" with respect to a certificated security,
uncertificated security, or security entitlement has the meaning specified in
Section 8-106. A secured party has control over a commodity contract if by
agreement among the commodity customer, the commodity intermediary, and the
secured party, the commodity intermediary has agreed that it will apply any value
distributed on account of the commodity contract as directed by the secured party
without further consent by the commodity customer, If a commodity customer
grants a security interest in a commodity contract to its own commodity
intermediary, the commodity intermediary as secured party has control. A
secured party has control over a securities account or commodity account if the
secured party has control over all security entitlements or commodity contracts
carried in the securities account or commodity account.

® "Investment property" means:
(i) a security, whether certificated or uncertificated;
(i)  asecurity entitlement;
(iif)  a securities account;
(iv)  a commodity contract; or
) a commodity account.

2) Attachment or perfection of a security interest in a securities account is
also attachment or perfection of a security interest in all security entitlements carried in the
securities account. Attachment or perfection of a security interest in a commodity account is also
attachment or perfection of a security interest in all commodity contracts carried in the
commodity account.

(3) A description of collateral in a security agreement or financing statement
is sufficient to create or perfect a security interest in a certificated security, uncertificated
security, security entitlement, securities account, commodity contract, or commodity account
whether it describes the collateral by those terms, or as investment property, or by description of
the underlying security, financial asset, or commodity contract. A description of investment
property collateral in a security agreement or financing statement is sufficient if it identifies the
collateral by specific listing, by category, by quantity, by a computational or allocational formula
or procedure, or by any other method, if the identity of the collateral is objectively determinable.

(4)  Perfection of a security interest in investment property is governed by the
following rules:

(a) A security interest in investment property may be perfected by
control.

(b) Except as otherwise provided in paragraphs (c) and (d), a security
interest in investment property may be perfected by filing.

(c) If the debtor is a broker or securities intermediary, a security
interest in investment property is perfected when it attaches. The filing of a
financing statement with respect to a security interest in investment property
granted by a broker or securities intermediary has no effect for purposes of
perfection or priority with respect to that security interest.

(d) If a debtor is a commodity intermediary, a security interest in a
commodity contract or 2 commodity account is perfected when it attaches. The
filing of a financing statement with respect to a security interest in a commodity
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contract or a commodity account granted by a commodity intermediary has no
effect for purposes of perfection or priority with respect to that security interest.

(5) Priority between conflicting security interests in the same investment
property is governed by the following rules:

(a) A sccurity interest of a secured party who has control over
investment property has priority over a security interest of a secured party who
does not have control over the investment property.

(b) Except as otherwise provided in paragraphs (c) and (d), conflicting
security interests of secured parties each of whom has control rank equally.

) Except as otherwise agreed by the securities intermediary, a
security interest in a security entitlement or a securities account granted to the
debtor's own securities intermediary has priority over any security interest granted
by the debtor to another secured party.

(d) Except as otherwise agreed by the commodity intermediary, a
security interest in a commodity contract or a commodity account granted to the
debtor's own commodity intermediary has priority over any security interest
granted by the debtor to another secured party.

(e) Conflicting security interests granted by a broker, a securities
intermediary, or a commodity intermediary which are perfected without control
rank equally.

(3] In all other cases, priority between conflicting security interests in
investment property is governed by Section 9-312(5), (6), and (7). Section 9-
312(4) does not apply to investment property.

©6) If a security certificate in registered form is delivered to a secured party
pursuant to agreement, a written security agreement is not required for attachment or
enforceability of the security interest, delivery suffices for perfection of the security interest, and
the security interest has priority over a conflicting security interest perfected by means other than
control, even if a necessary endorsement is lacking."

Section 6. Amend Article 9, Subtitle I, Title 6 of the Delaware Code by adding thereto a
new Section 9-116 as follows:

"Section 9-116. SECURITY INTEREST ARISING IN PURCHASE OR
DELIVERY OF FINANCIAL ASSET.

(1)  If a person buys a financial asset through a securities intermediary in a
transaction in which the buyer is obligated to pay the purchase price to the securities
intermediary at the time of the purchase, and the securities intermediary credits the financial asset
to the buyer's securities account before the buyer pays the securities intermediary, the sccurities
intermediary has a security interest in the buyer's security entitlement securing the buyer's
obligation to pay. A security agreement is not required for attachment or enforceability of the
security interest, and the security interest is automatically perfected.

2) If a certificated security, or other financial asset represented by a writing
which in the ordinary course of business is transferred by delivery with any necessary
endorsement or assignment is delivered pursuant to an agreement between persons in the
business of dealing with such securitics or financial assets and the agreement calls for delivery
versus payment, the person dclivering the certificate or other financial asset has a security
interest in the certificated security or other financial asset securing the seller's right to receive
payment, A security agreement is not required for attachment or enforceability of the security
interest, and the security interest is automatically perfected."

Section 7. Amend Subsection (1) of Section 9-203, Subtitle I, Title 6 of the Delaware
Code by deleting said Subsection in its entirety and substituting in lieu thereof the following:
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"(1)  Subject to the provisions of Section 4-208 on the security interest of a

' collecting bank, Sections 9-115 and 9-116 on security interests in investment property, and

Section 9-113 on a sccurity interest arising under the Article on Sales, a security interest is not
enforceable against the debtor or third parties with respect to the collateral and does not attach
unless:

(a) the collateral is in the possession of the secured party pursuant to
agreement, the collateral is investment property and the secured party has control
pursuant to.agreement, or the debtor has signed a security agreement which
contains a description of the collateral and in addition, when the security interest
covers crops growing or to be grown or timber to be cut, a description of the land
concerned;

(b) value has been given; and
(c) the debtor has rights in the collateral.”

Section 8. Amend Subsection (1)(d) of Section 9-301, Subtitle I, Title 6 of the Delaware
Code by inserting "," after the word "accounts”, deleting the word "and" after the word
"accounts” and before the word "general”, and inserting "and investment property,” after
"intangibles," and before "a".

Section 9. Amend Subsections (1)(b), (f) and (g) of Section 9-302, Subtitle I, Title 6 of
the Delaware Code by striking said Subsections in their entirety, and substituting in lieu thereof
the following:

"(1) A financing statement must be filed to perfect all security intercsts
except the following:

b) a security interest temporarily perfected in instruments, certificated
securities, or documents without delivery under Section 9-304 or in proceeds for a
10 day period under Section 9-306,

f) a security interest of a collecting bank (Section 4-208) or arising
under the Article on Sales (see Section 9-113) or covered in subsection (3) of this
section;

(g)  an assignment for the benefit of all the creditors of the transferor,
and subsequent transfers by the assignee thereunder.”

Section 10. Amend Section 9-302, Subtitle I, Title 6 of the Delaware Code by adding
thereto a new subsection (1)(h) as follows:

"(h) a security interest in investment property which is perfected
without filing under Section 9-115 or Section 9-116."

Section 11. Amend Subsections (1), (4), and (5)(b) of Section 9-304, Subtitle I, Title 6 of
the Delaware Code by striking said Subsections in their entirety, and substituting in lieu thereof
the following:

"(1) A sccurity interest in chattel paper or negotiable documents may be
perfected by filing. A security interest in money or instruments (other than instruments which
constitute part of chattel paper) can be perfected only by the secured party's taking possession,
except as provided in subsections (4) and (5) of this section and subsections (2) and (3) of
Section 9-306 on proceeds.

(4) A security interest in instruments, certificated securities, or negotiable
documents is perfected without filing or the taking of possession for a period of 21 days from the
time it attaches to the extent that it arises for new value given under a written security agrcement.

(5) A security interest remains perfected for a period of 21 days without filing
where a secured party having a perfected security interest in an instrument, a certificated security,
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a negotiable document, or goods in possession of a bailee other than one who has issued a
negotiable document therefor

(b) delivers the instrument or certificated security to the debtor for the
purpose of ultimate sale or exchange or of presentation, collection, renewal, or
registration of transfer."

Section 12. Amend Section 9-305, Subtitle I, Title 6 of the Delaware Code by striking
"(other than certificated securities)" in the first sentence of said Section.

Section 13. Amend Subsections (1) and (3) of Section 9-306, Subtitle I, Title 6 of the
Delaware Code by striking said Subsections in their entirety, and substituting in lieu thereof the
following:

"(1) "Proceeds" includes whatever is received upon the sale, exchange,
collection, or other disposition of collateral or proceeds. Insurance payable by reason of loss or
damage to the collateral is proceeds, except to the extent that it is payable to a person other than a
party to the security agreement. Any payments or distributions made with respect to investment
property collateral are proceeds. Money, checks, deposit accounts, and the like, are "cash
proceeds”. All other proceeds are "non-cash proceeds".

3 The security interest in proceeds is a continuously perfected security
interest if the interest in the original collateral was perfected but it ceases to be a perfected
security interest and becomes unperfected ten days after receipt of the proceeds by the debtor
unless

(a) a filed financing statement covers the original collateral and the
proceeds are collateral in which a security interest may be perfected by filing in
the office or offices where the financing statement has been filed and, if the
proceeds are acquired with cash proceeds, the description of collateral in the
financing statement indicates the types of property constituting the proceeds; or

(b) a filed financing statement covers the original collateral and the
proceeds are identifiable cash proceeds;

(c) the original collateral was investment property and the proceeds
are identifiable cash proceeds; or

- (d) the security interest in the proceeds is perfected before the
expiration of the ten day period.

Except as provided in this section, a security interest in proceeds can be perfected
only by the methods or under the circumstances permitted in this Article for original collateral of

the same type.”

Section 14. Amend Section 9-309, Subtitle I, Title 6 of the Delaware Code by striking
the Section in its entirety, and substituting in lieu thereof the following:

"Nothing in this Article limits the rights of a holder in due course of a negotiable
instrument (Section 3-302) or a holder to whom a negotiable document of title has been duly
negotiated (Section 7-501) or a protected purchaser of a security (Section 8-303), and such
holders or purchasers take priority over an earlier security interest cven though perfected. Filing
under this Article does not constitute notice of the security interest to such holders or
purchasers.”

Section 15. Amend Subsections (1) and (7), Section 9-312, Subtitle I, Title 6 of the
Delaware Code by striking said Subsections in their entirety, and substituting in licu thereof the
following:

~"™(1) The rules of priority stated in other sections of this Part, and in the
following sections, shall govern when applicable: Section 4-210 with respect to the security
interests of collecting banks in items being collected, accompanying documents and proceeds;
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Section 9-103 on security interests related to other jurisdictions; Section 9-114 on consignments;
Section 9-115 on security interests in investment property.

(@) If future advances are made while a security interest is perfected by filing,
the taking of possession, or under Section 9-115 or Section 9-116 on investment property, the
security interest has the same priority for the purposes of subsection (5) or Section 9-115(5) with
respect to the future advances as it does with respect to the first advance. If a commitment is
made before or while the security interest is so perfected, the security interest has the same
priority with respect to advances made pursuant thereto. In other cases a perfected security
interest has priority from the date the advance is made.

Section 16. Amend Subsection (2), Section 1-105, Subtitle I, Title 6 of the Delaware
Code by striking “8-106" and substituting in lieu thereof "8-110".

Section 17. Amend Subsection (2), Section 1-206, Subtitle I, Title 6 of the Delaware
Code by striking "8-319" and substituting in lieu thereof "8-113".

Section 18. Amend Subsection (a)(6), Section 4-104, Subtitle I, Title 6 of the Delaware
Code by striking "8-308" and substituting in lieu thereof "8-102".

Section 19. Amend Subsection (2), Section 5-114, Subtitle I, Title 6 of the Delaware
Code by striking "8-306" and substituting in lieu thereof "8-108".

Section 20. Amend Section 10-104, Subtitle I, Title 6 of the Delaware Code by striking
said Section in its entirety, and substituting in lieu thereof the following:

"The Article on Documents of Title (Article 7) does not repeal or modify any laws
prescribing the form or contents of documents of title or the services or facilities to be afforded
by bailees, or otherwise regulating bailees' businesses in respects not specifically dealt with
herein; but the fact that such laws are violated does not affect the status of a document to title
which otherwise complies with the definition of a document of title (Section 1-201)."

Approved June 25, 1997
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CHAPTER 76
FORMERLY
SENATE BILL NO. 103

AN ACT TO AMEND TITLE 12 OF THE DELAWARE CODE RELATING TO FIDUCIARY
RELATIONS, THE “UNIFORM TESTAMENTARY ADDITIONS TO TRUSTS ACT".

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Section 211 of Title 12 of the Delaware Code by striking said section in
its entirety and substituting in lieu thereof the following:

"§ 211. Testamentary Additions to Trusts.

(a) A will may validly devise or bequeath property to the trustee of a trust
established or to be established (i) during the testator's lifetime by the testator, by the testator and
some other person, or by some other person including a funded or unfunded life insurance trust,
although the trustor has reserved any or all rights of ownership of the insurance contracts, or (ii) at
the testator's death by the testator's devise to the trustee, if the trust is identified in the testator's will
and its terms are set forth in a written instrument, other than a will, executed before, concurrently
with, or after the execution of the testator's will or in another individual's will if that other
individual has predeceased the testator, regardless of the existence, size, or character of the corpus
of the trust. The devise or bequest is not invalid because the trust is amendable or revocable, or
because the trust was amended after the execution of the will or the testator’s death.

(b) , Unless the testator's will provides otherwise, property devised or bequeathed
to a trust described in subsection (a) is not held under a testamentary trust of the testator but it
becomes a part of the trust to which it is devised or bequeathed, and must be administered and
disposed of in accordance with the provisions of the govcrning instrument setting forth the terms of
the trust, including any amendments thereto made before or after the testator's death.

() Unless the testator's will provides otherwise, a revocation or termination of
the trust before the testator's death causes the devise or bequest to lapse.”

Section 2. This Act applics to a will of a testator who dies after the effective date of this
Act.

Section 3. This Act shall be applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this Act among states enacting it.

Section 4. This Act shall be known and may be cited as the "Uniform Testamentary
Additions to Trusts Act".

Section 5. If any provision of this Act or its application is held invalid, the invalidity does

not affect other provisions or applications of this Act which can be given effect without the invalid
provision or application, and to this end provisions of this Act are severable.

Approved June 25, 1997




158 Chapter 77
Vol. 71

CHAPTER 77
FORMERLY
SENATE BILL NO. 104

AN ACT TO AMEND CHAPTER 18, TITLE 6 OF THE DELAWARE CODE RELATING TO
THE CREATION, REGULATION, OPERATION AND DISSOLUTION OF
DOMESTIC LIMITED LIABILITY COMPANIES AND THE REGISTRATION AND
REGULATION OF FOREIGN LIMITED LIABILITY COMPANIES.

BE IT ENACTED BY THE GENERAL ASSEMBiY OF THE STATE OF
DELAWARE (three-fifths of all members elected to each house thereof concurring
therein):

Section 1. Amend § 18-101(7), Chapter 18, Title 6 of the Delaware Code by adding
immediately following the words "written or oral, of the" the words "member or".

Section 2. Amend § 18-101, Chapter 18, Title 6 of the Delaware Code by
redesignating paragraph "(13)" as paragraph "(14)", and by adding a new paragraph designated as
paragraph "(13)" in its appropriate numerical order to read as follows: "(13) “Personal
representative” means, as to a natural person, the exccutor, administrator, guardian, conservator
or other legal representative thereof and, as to a person other than a natural person, the legal
representative or successor thereof.”

Section 3. Amend § 18-104(a)(2), Chapter 18, Title 6 of the Delaware Code by
inserting after the words “‘a domestic corporation,” the words “or a domestic limited partnership,
or a domestic limited liability company, or a domestic business trust,” and by inserting after the
words “‘a foreign corporation” the following: *, or a foreign limited partnership, or a foreign
limited liability company”’.

Section 4. Amend § 18-104(a)(2), Chapter 18, Title 6 of the Delaware Code by
inserting immediately before the words “or the limited liability company itself’ the words
“which is generally open during normal business hours to accept service of process and -
otherwise perform the functions of a registered agent,”.

Section 5. Amend § 18- 106(a), Chapter 18, Title 6 of the Delaware Codc by inserting
the words “, whether or not for profit,” after the word “activity”.

Section 6. Amend § 18-109(d), Chapter 18, Title 6 of the Delaware Code by deleting
the following words: ", or the exclusivity of arbitration in," and inserting after the words "the
State of Delaware," the words ", or the exclusivity of arbitration in a specified jurisdiction or the
State of Delaware,".

Section 7. Amend § 18-110, Chapter 18, Title 6 of the Delaware Code by adding in
the first sentence of subsection (a) immediately following the word “appointment” the word *,
removal”, and by deleting the word *“withdrawal” and substituting in lieu thereof the word
“resignation”, and by adding immediately following the words “right of any person” the words
“to become or continue”, and by adding in the second sentence of subsection (a), immediately
following the words *“any such application,” the words “the limited liability company shall be
named as a party, and”, and by adding in the first sentence of subsection (b), immediately
following the word “appointment” the word “, removal”, and by deleting the word *“withdrawal”
and substituting in licu thereof the word “resignation”, and by deleting the word “Service” the
first time it appears in subsection (b) and substituting in lieu thereof the words “In any such
application, the limited liability company shall be named as a party, and service”.

Section 8. Amend § 18-203, Chapter 18, Title 6 of the Delaware Code by (1) deleting
the words "or at any other time there are no members," in the first sentence, (2) adding
immediately prior to the "."” at the end of the first sentence the words ", or upon the conversion of
a domestic limited liability company approved in accordance with § 18-216 of this title", and (3)
deleting the words *“at any other time there are no members” in the second sentence and
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substituting in lieu thereof the words "upon the conversion of a domestic limited lmblllty
company approved in accordance with § 18-216 of this title".

Section 9. Amend § 18-206(a), Chapter 18, Title 6 of the Delaware Code by adding
immediately following the words “any certificate of transfer” the words *, zmy certificate of
transfer and continuance”.

Section 10. Amend § 18-206(a)(1), Chapter 18, Title 6 of the Delawarc Code by
adding immediately following the words “certificate of transfer” the words *, the certificate of
transfer and continuance”. .

Section 11. Amend § 18-206(b), Chapter 18, Title 6 of the Delaware Code by adding
the following sentence at the end thereof: “Upon the filing of a certificate of transfer and
continuance, or upon the future effective date or time of a certificate of transfer and continuance,
as provided for therein, the limited liability company filing the certificate of transfer and
continuance shall continue to exist as a limited liability company of the State of Delawarc with
the effect provided in Section 18-213 of this title.”

Section 12. Amend § 18- 206(c), Chapter 18, Title 6 of the Delaware Code by adding
immediately following the werds “certificate of transfer” the words *, certificate of transfer and

continuance”,

Section 13, Amend §18- 211, Chapter 18, Title 6 of the Delaware Code by (1)
designating the cxisting scction as subscction “(a)” and deleting the words “corrected certificate’
at two places in the last sentence thereof and substituting in lieu thereof the words “certificate of
correction” and (2) adding the following sentences as a new subsection *“(b)"™: *(b) In lieu of
filing a certificate of correction, a certificate may be corrected by filing with the Sccretary of
State a corrected certificate which shall be executed and filed as if the corrected certificate were
the certificate being corrected, and a fee equal to the fee payable to the Secretary of State if the
certificate being corrected were then being filed shall be paid and collected by the Secretary of
State for the use of the State of Delaware in connection with the filing of the corrected certificate.
The corrected certificate shall be specifically designated as such in its heading, shall specify the
inaccuracy or defect to be corrected, and shall set forth the entire certificate in corrected form. A
certificate corrected in accordance with this section shall be effective as of the date the original
certificate was filed, except as to those persons who are substantially and adverscly affected by
the correction and as to those persons the certificate as corrected shall be effective from the filing

date.”

Section 14.  Amend § 18-212(g), Chapter 18, Title 6 of the Delaware Code by
(1) deleting the words "a limited liability company agreement” and substituting in lieu thereof
the words "the domestication”, and (2) adding immediately prior to the "." the following: ", and
a limited liability company agreement shall be approved by the same uuthorization required to
approve the domestication".

Section 15.  Amend § 18-213, Chapter 18, Title 6 of the Delaware Code by deleting
said scction in its cntirety and substituting in lieu thereof the following:

“§18-213. TRANSFER OR CONTINUANCE OF DOMESTIC
LIMITED LIABILITY COMPANIES.

(a) Upon compliance with the provisions of this section, any limited liability
company may transfer to or domesticate in any jurisdiction, other than any state, that
permits the transfer to or domestication in such jurisdiction of a limited liability company
and, in connection therewitli, may elect to continue its existence as a limited liability
company in the State of Delaware.

(b) Notwithstanding anything to the contrary in this chapter or a limited
liability company agreement, a transfer or domestication or continuance described in
subsection (a) of this section shall be approved in writing by all of the managers and all
of the members. If all of the managers and all of the members of the limited liability
company shall approve the transfer or domestication described in subsection (a) of this
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section, a certificate of transfer if the limited liability company's existence as a limited
liability company of the State of Delaware is to cease, or a certificate of transfer and
continuance if the limited liability company’s existence as a limited liability company in
the State of Delaware is to continue, executed in accordance with § 18-204 of this title,
shall be filed in the Office of the Secretary of State in accordance with § 18-206 of this
title. The certificate of transfer or the certificate of transfer and continuance shall state:

) The name of the limited liability company and, if it has been
changed, the name under which its certificate of formation was originally filed;

(2)  The date of the filing of its original certificate of formation with
the Secretary of State;

3) The jurisdiction to which the limited liability company shall be
transferred or in which it shall be domesticated;

4) The future effective date or time (which shall be a date or time
certain) of the transfer or domestication to the jurisdiction specified in subsection
(b)(3) of this section if it is not to be effective upon the filing of the certificate of
transfer or the certificate of transfer and continuance;

(5)  That the transfer or domestication or continuance of the limited
liability company has been approved in accordance with the provisions of this
section;

(6) In the case of a certificate of transfer, (i) that the existence of the
limited liability company as a limited liability company of the State of Delaware
shall cease when the certificate of transfer becomes effective, and (ii) the
agreement of the limited liability company that it may be served with process in
the State of Delaware in any action, suit or proceeding for enforcement of any
obligation of the limited liability company arising while it was a limited liability
company of the State of Delaware, and that it irrevocably appoints the Secretary
of State as its agent to accept service of process in any such action, suit or
proceeding;

7) The address to which a copy of the process referred to in
subsection (b)(6) of this section shall be mailed to it by the Secretary of State. In
the event of service hereunder upon the Secretary of State, the procedures set forth
in § 18-911(c) of this title shall be applicable, except that the plaintiff in any such
action, suit or proceeding shall furnish the Secretary of State with the address
specified in this subsection and any other address that the plaintiff may elect to
furnish, together with copies of such process as required by the Secretary of State,
and the Sccretary of State shall notify the limited liability company that has
transferred or domesticated out of the State of Delaware at all such addresses
furnished by the plaintiff in accordance with the procedures set forth in § 18-
911(c) of this title; and

(8) In the case of a certificate of transfer and continuance, that the
limited liability company will continue to exist as a limited liability company of
the State of Delaware after the certificate of transfer and continuance becomes
effective.

(c) Upon the filing in the Office of the Secretary of State of the certificate of
transfer or upon the future effective date or time of the certificate of transfer and payment
to the Secrctary of State of all fees prescribed in this chapter, the Secretary of State shall
certify that the limited liability company has filed all documents and paid all fees
required by this chapter, and thereupon the limited liability company shall cease to exist
as a limited liability company of the State of Delaware. Such certificate of the Secretary
of State shall be prima facie evidence of the transfer or domestication by such limited
liability company out of the State of Delaware.
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(d) The transfer or domestication of a limited liability company out of the
State of Delaware in accordance with this section and the resulting cessation of its
existence as a limited liability company of the State of Delaware pursuant to a certificate
of transfer shall not be deemed to affect any obligations or liabilities of the limited
liability company incurred prior to such transfer or domestication or the personal liability
of any person incurred prior to such transfer or domestication, nor shall it be deemed to
affect the choice of law applicable to the limited liability company with respect to matters
arising prior to such transfer or domestication.

(e) If a limited liability company files a certificate of transfer and continuance,
after the time the certificate of transfer and continuance becomes effective, the limited
liability company shall continue to exist as a limited liability company of the State of
Delaware, and the laws of the State of Delaware, including the provisions of this chapter,
shall apply to the limited liability company, to the same extent as prior to such time.”

Section 16.  Amend § 18-214(c)(1), Chapter 18, Title 6 of the Delaware Code by
deleting the following: ", incorporated”.

Section 17.  Amend § 18-214(g), Chapter 18, Title 6 of the Delaware Code by adding
immediately prior to the “.” the words ** and shall constitute a continuation of the existence of the
converting other entity in the form of a domestic limited liability company”.

Section 18.  Amend § 18-214(h), Chapter 18, Title 6 of the Delaware Code by
(1) deleting the words "a limited liability company agreement” and substituting in licu thereof
the words "the conversion”, and (2) adding immediately prior to the "." the following: ", and a
limited liability company agreement shall be approved by the same authorization required to
approve the conversion”.

Section 19.  Amend § 18-215(b), Chapter 18, Title 6 of the Delaware Code by deleting
the words "the limitation on liabilities of such series" immediately prior to the "." at the end of
such subsection and substituting in lieu thereof the words "such limitation on liabilities of a

series".

Section 20.  Amend § 18-215(i), Chapter 18, Title 6 of the Delaware Code by adding
immediately prior to the "." at the end of such subsection the words "or cause the termination of
the series, regardless of whether such member was the last remaining member associated with
such series".

Section 2i.  Amend § 18-215(j), Chapter 18, Title 6 of the Delaware Code by (1)
deleting the words appearing after the word “upon” in subsection (3), and substituting in lieu
thereof the words *‘the written consent of the members of the limited liability company associated
with such series or, if there is more than one class or group of members associated with such
series, then by each class or group of members associated with such series, in either case, by
members associated with such series who own more than two-thirds of the then-current
percentage or other interest in the profits of the series of the limited liability company owned by
all of the members associated with such series or by the members in each class or group of such
series, as appropriate.”, (2) redesignating subsection "(4)" as subsection "(5)", (3) deleting the
word "or" as the last word of subsection "(3)", and (4) adding new subsection "(4)" in its
appropriate numerical order to read as follows: "(4) At any time there are no members associated
with the series, provided that, unless otherwise provided in the limited liability company
agreement, the series is not terminated and is not required to be wound up if, within 90 days or
such other period as is provided for in the limited liability company agrcement after the
occurrence of the event that terminated the continued membership of the last remaining member
associated with the series, the personal representative of the last member associated with the
serics agrees in writing to continue the business of the series and to the admission of a personal
representative of such member or its nominee or designee to the limited liability company as a
member associated with the series, effective as of the occurrence of the event that terminated the
continued membership of the last remaining member associated with the series; or".

Section22.  Amend § 18-215(k), Chapter 18, Title 6 of the Delaware Code by deleting
the word "legal" and substituting in licu thereof the word "personal”.
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Section 23.  Amend § 18-215(1), Chapter 18, Title 6 of the Delaware Code by deleting
the word “dissolution™ and substituting in lieu thereof the word “termination”.

Section24.  Amend § 18-301, Chépter 18, Title 6 of the Delaware Code by
redesignating paragraph "(c)" as paragraph "(d)", and by adding a new paragraph designated as
paragraph "(c)" in its appropriate alphabetical order to read as follows: "(c) In connection with
the domestication of a non-United States entity (as defined in § 18-212 of this title) as a limited
liability company in the State of Delaware in accordance with § 18-212 of this title or the
conversion of an other entity (as defined in § 18-214 of this title) to a domestic limited liability
company in accordance with § 18-214 of this title, a person is admitted as a member of (he
limited liability company at the time provided in and upon compliance with the limited liability
company agreement."

Section 25.  Amend § 18-301, Chapter 18, Title 6 of the Delaware Code by adding a
new sentence at the end of newly designated § 18-301(d) to read as follows: "Unless otherwise
provided in a limited liability company agreement, a person may be admitted as the sole member
of a limited liability company without making a contribution or being obligated to make a
contribution to the limited liability company or without acquiring a limited liability company
interest in the limited liability company."

Section 26.  Amend § 18-302, Chapter 18, Title 6 of the Delaware Code by adding a
new § 18-302(d) to read- as follows: "(d) Unless otherwise provided in a limited liability
company agreement, on any matter that is to be voted on by members, the members may take
such action without a meeting, without prior notice and without a vote, if a consent or consents in
writing, setting forth the action so taken, shall be signed by the members having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting.
Unless otherwise provided in a limited liability company agreement, on any matter that is to be
votzd on by members, the members may vote in person or by proxy."

Section 27. Amend § 18-404, Chapter 18, Title 6 of the Delaware Code by adding a
new § 18-404(d) to read as follows: "(d) Unless otherwise provided in a limited liability
company agreement, on any matter that is to be voted on by managers, the managers may take
such action without a meeting, without prior notice and without a vote, if a consent or consents in
writing, setting forth the action so taken, shall be signed by the managers having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting.
Unless otherwise provided in a limited liability company agreement, on any matter that is to be

.voted on by managers, the managers may vote in person or by proxy."

Section 28.  Amend § 18-407, Chapter 18, Title 6 of the Delaware Code by adding
after the word “‘agents” appearing in the first sentence thereof the word *, officers”.

Section 29.  Amend § 18-705, Chapter 18, Title 6 of the Delaware Code by (1) deleting
the words "executor, administrator, guardian, conservator or other legal representative” and
substituting in lieu thereof the words "personal representative”, and (2) deleting the words "legal
representative or successor” and substituting in lieu thereof the words "personal representative”.

Section 30. Amend § 18-801, Chapter 18, Title 6 of the Delaware Code by (1)
designating the existing text as subsection “(a)”, (2) deleting in its entirety subsection (1) and
substituting in lieu thereof: “(1) At the time specified in a limited liability company agreement,
but if no such time is set forth in the limited liability company agreement, then the limited
liability company shall have a perpetual existence.”, (3) deleting the words appearing after the
word “upon” in subsection (3), and substitute in lieu thereof the words “the written consent of the
members of the limited liability company or, if there is more than one class or group of members,
then by each class or group of members, in either case, by members who own more than two-
thirds of the then-current percentage or other interest in the profits of the limited liability
company owned by all of the members or by the members in each class or group, as
appropriate.”, (4) deleting subsection (4) in its entirety and substituting in lieu thereof the
following: “(4) At any time there are no members, provided that, unless otherwise provided in a
limited liability company agreement, the limited liability company is not dissolved and is not
required to be wound up if, within 90 days or such other period as is provided for in the limited
liability company agreement after the occurrence of the event that terminated the continued
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membership of the last remaining member, the personal representative of the last remaining
member agrees in writing to continue the limited liability company and to the admission of the
personal representative of such member or its nominee or designee to the limited lability
company as a member, effective as of the occurrence of the event that terminated the continued
membership of the last remaining member; or", and (5) adding to the section a new subsection
“(b)” reading as follows: *(b) Unless otherwise provided in a limited liability company
agreement, the death, retirement, resignation, expulsion, bankruptcy or dissolution of any
member or the occurrence of any other event that terminates the continued membership of any
member shall not cause the limited liability company to be dissolved or its affairs to be wound
up, and upon the occurrence of any such event, the limited liability company shall be continued
without dissolution, unless within 90 days following the occurrence of such event, members of
the limited liability company or, if there is more than one class or group of members, then each
class or group of members, in either case, by members who own more than fifty percent of the
then-current percentage or other interest in the profits of the limited liability company owned by
all of the members or by the members in each class or group, as appropriate, agree in writing to
dissolve the limited liability company.”

Section 31.  Amend § 18-803(a), Chapter 18, Title 6 of the Delaware Code by deleting
the word "legal” and substituting in lieu thereof the word "personal”.

Section32. Amend § 18-904(b)(2), Chapter 18, Title 6 of the Delaware Code by
inserting after the words *‘a domestic corporation” the words “or a domestic limited partnership,
or a domestic limited liability company, or a domestic business trust,” and by inserting after the
words “‘a foreign corporation” the following: *, or a foreign limited partnership, or a foreign
limited liability company”.

Section 33.  Amend § 18-904(b)(2), Chapter 18, Title 6 of the Dclaware Code by
inserting at the end of the said subsection before the *.”, the words *, which is generally open
during normal business hours to accept service of process and otherwise perform the functions of

a registered agent”,

Section 34. Amend § 18-1105(a)(3), Chapter 18, Title 6 of the Delaware Code by
adding after the words “certificate of transfer” the words “or a certificate of transfer and
continuance”.

Section 35.  This Act shall become effective August 1, 1997,

Approved June 25, 1997
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CHAPTER 78
FORMERLY
SENATE BILL NO. 107

AN ACT TO AMEND CHAPTER 17, TITLE 6 OF THE DELAWARE CODE RELATING TO
THE CREATION, REGULATION, OPERATION AND DISSOLUTION OF
DOMESTIC LIMITED PARTNERSHIPS AND THE REGISTRATION AND
REGULATION OF FOREIGN LIMITED PARTNERSHIPS,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (three-fifths of all members elected to each house thereof concurring
therein):

Section 1. Amend § 17-101, Chapter 17, Title 6 of the Delaware Code by
redesignating paragraphs "(14)" and “(15)” as paragraphs "(15)" and “(16)”, respectively, and by
adding a new paragraph designated as paragraph "(14)" in its appropriate numerical order to read
as follows: "(14) .Personal representative” means, as to a natural person, the executor,
administrator, guardian, conservator or other legal representative thereof and, as to a person other
than a natural person, the legal representative or successor thereof.”

Section 2. Amend § 17-104(a)(2), Chapter 17, Title 6 of the Delaware Code by
inserting after the words “a domestic corporation,” the words “or a domestic limited partnership,
or a domestic limited liability company, or a domestic business trust,” and by inserting after the
words “‘a foreign corporation” the words: *, or a foreign limited partnership, or a foreign limited
liability company”.

Section 3. Amend § 17-104(a)(2), Chapter 17, Title 6 o1 the Delaware Code by
inserting immediately before the words “or the limited partnership itself”, the words *“which is
generally open during normal business hours to accept service of process and otherwise perform
the functions of a registered agent,”.

Section 4. Amend § 17-106(a), Chapter 17, Title 6 of the Delaware Code by deleting
such subsection in its entirety and inserting in lieu thereof the following: *(a) A limited
partnership may carry on any lawful business, purpose or activity, whether or not for profit, with
the exception of the business of granting policies of insurance, or assuming insurance risks or
banking as defined in § 126 of Title 8.”

Section 5. Amend § 17-109(d), Chapter 17, Title 6 of the Delaware Code by deleting
the following words: ", or the exclusivity of arbitration in," and inserting afler the words "the
State of Delaware,” the words ", or the exclusivity of arbitration in a specified jurisdiction or the
State of Delaware,”.

Section 6. Amend § 17-110, Chapter 17, Title 6 of the Delaware Code by adding in
the first sentence of subsection (a) immediately before the word “withdrawal” the words
“removal or other” and by inserting immediately following the words “right of any person” the
words “to become or continue”, and by adding in the second sentence of subsection (a),
immediately following the words “any such application,” the words “the limited partnership shall
be named as a party, and”, and by adding in the first sentence of subsection (b), immediately
before the word “withdrawal” the words “removal or other”, and by deleting the word “Service”
the first time that it appears in the second sentence of subsection (b) and substituting in lieu
thereof the words *“In any such application, the limited partnership shalt be named as a party, and

service”.

Section 7. Amend § 17-203, Chapter 17, Title 6 of the Delaware Code by (1) deleting
the words "or at any other time there are no limited partners,” in the first sentence, (2) adding
immediately prior to the "." at the end of the first sentence the words ", or upon the conversion of
a domestic limited partnership approved in accordance with § 17-219 of this title”, and (3)
deleting the words “at any other time there are no limited partners” in the second sentence and
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substituting in lieu thereof the words "upon the conversion of a domestic limited partnership
approved in accordance with § 17-219 of this title".

Scction 8. Amend § 17-204(a)(1), Chapter 17, Title 6 of the Delaware Code by
deleting the words "and a certificate of transfer" and by inserting in lieu thereof the words", a
certificate of transfer and a certificate of transfer and continuance.”

Section 9. Amend § 17-206(a), Chapter 17, Title 6 of the Delaware Code by adding
immediately following the words "any certificate of transfer” the words ", any certificate of
transfer and continuance.”

Section 10.  Amend § 17-206(a)(1), Chapter 17, Title 6 of the Delaware Code by
adding immediately following the words "certificate of transfer", the words ", the certificate of
transfer and continuance".

Section 11.  Amend § 17-206(b), Chapter 17, Title 6 of the Delaware Code by adding
the following sentence at the end thercof:

Upon the filing of a certificate of transfer and continuance, or upon
the future effective date or time of a certificate of transfer and
continuance, as provided for therein, the limited partnership filing
the certificate of transfer and continuance shall continue to exist as
a limited partnership of the State of Delaware with the effect
provided in Section 17-216 of this title."

Section 12.  Amend § 17-206(c), Chapter 17, Title 6 of the Delawarc Code by adding
immediately following the words "certificate of transfer” the words ", certificate of transfer and

continuance".

Section 13.  Amend § 17-207(a), Chapter 17, Title 6 of the Delaware Code by adding
immediately following the words "certificate of transfer” the words ", certificate of transfer and

continuance”.

Section 14.  Amend § 17-213, Chapter 17, Title 6 of the Delaware Code by (1)
designating the existing section as subsection "(a)" and deleting the words "corrected certificate”
at two places in the last sentence thereof and substituting in lieu thereof the words "certificate of
correction”" and (2) adding the following sentences as a new subsection "(b)": *(b) In lieu of
filing a certificate of correction, a certificatc may be corrected by filing with the Secretary of
State a corrected certificate which shall be executed and filed as if the corrected certificate were
the certificate being corrected, and a fee equal to the fee payable to the Secretary of State if the
certificate being corrected were then being filed shall be paid to and collected by the Secretary of
State for the use of the State of Delaware in connection with the filing of the corrected certificate.
The corrected certificate shall be specifically designated as such in its heading, shall specify the
inaccuracy or defect to be corrected, and shall set forth the entire certificate in corrected form. A
certificate corrected in accordance with this section shall be cffective as of the date the original
certificate was filed, except as to those persons who are substantially and adversely affected by
the correction and as to those persons the certificate as corrected shall be effective from the filing

date.”

Section 15.  Amend § 17-214(a), Chapter 17, Title 6 of the Delaware Code by adding
the word “and” following the *;" appearing at the end of subsection (1), by deleting subsection
(2) in its entirety, and by deleting “(3)” and substituting in lieu thereof “(2)".

Section 16.  Amend § 17-215(g), Chapter 17, Title 6 of the Delaware Code by
(1) deleting the words "a partnership agreement” and substituting in lieu thereof the words “the
domestication” and (2) adding immediately prior to the ";" the following: ", and a partnership
agreement shall be approved by the same authorization required to approve the domestication”.

Section 7. Amend § 17-216, Chapter 17, Title 6 of the Delaware Code by deleting
said section in its entirety and substituting in lieu thercof the following:
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“§ 17-216. TRANSFER OR CONTINUANCE OF DOMESTIC
LIMITED PARTNERSHIPS.

(a) Upon compliance with the provisions of this section, any limited
partnership may transfer to or domesticate in any jurisdiction, other than any state, that
permits the transfer to or domestication in such jurisdiction of a limited partnership and,
in connection therewith, may elect to continue its existence as a limited partnership in the
State of Delaware.

(b)  Notwithstanding anything to the contrary in this chapter or a partnetship
agreement, the transfer or domestication or continuance described in subsection (a) of this
section shall be approved in writing by all of the partners. f all of the partners of the
limited partnership shall approve the transfer or domestication described in subsection (a)
of this section, a certificate of transfer if the limited partnership’s existence as a limited
partnership of the State of Delaware is to cease, or a certificate of transfer and
continuance if the limited partnership’s existence as a limited partnership in the State of
Delaware is to continue, executed in accordance with § 17-204 of this title, shall be filed
in the Office of the Secretary of State in accordance with § 17-206 of this title. The
certificate of transfer or the certificatc of transfer and continuance shall state:

. ) The name of the limited partnership and, if it has been changed, the
name under which its certificate of limited partnership was otiginally filed;

(2) The date of the filing of its original certificate of limited
partnership with the Secretary of State;

(3)  The jurisdiction to which the limited partnership shall be
transferred or in which it shall be domesticated;

@) The future effective date or time (which shall be a date or time
certain) of the transfer or domestication to the jurisdiction specified in subsection
(b)(3) of this section if it is not to be effective upon the filing of the certificate of
transfer or the certificate of transfer and continuance;

5) That the transfer or domestication or continuance of the limited
partnership has been approved in accordance with the provisions of this section;

(6) In the case of a certificate of transfer, (1) that the existence of the
limited partnership as a limited partnership of the State of Delaware shall cease
when the certificate of transfer becomes effective and (ii) the agreement of the
limited partnership that it may be served with process in the State of Delaware in
any action, suit or proceeding for enforcement of any obligation of the limited
partnership arising while it was a limited partnership of the State of Delaware, and
that it irrevocably appoints the Secretary of State as its agent to accept service of
process in any such action, suit or proceeding;

7) The address to which a copy of the process referred to in
subsection (b)(6) of this section shall be mailed to it by the Secretary of State. In
the event of service hereunder upon the Secretary of State, the procedures set forth
in § 17-911(c) of this title shall be applicable, except that the plaintiff in any such
action, suit or proceeding shall furnish the Secretary of State with the address
specified in this subsection and any other address that the plaintiff may elect to
furnish, together with copies of such process as required by the Secretary of State,
and the Secretary of State shall notify the limited partnership that has transferred
or domesticated out of the State of Delaware at all such addresses furnished by the
plaintiff in accordance with the procedures set forth in § 17-911(c) of this litle;

and
8) In the case of a certificate of transfer and continuance, that the

limited partnership will continue to exist as a limited partnership of the State of
Delaware after the certificate of transfer and continuance becomes effective.
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(©) Upon the filing in the Oftice of the Secretary of State of the certificate of
transfer or upon the future effective date or time of the certificate of transfer and payment
to the Secretary of State of all fees prescribed in this chapter, the Secretary of State shall
certify that the limited partnership has filed all documents and paid all fees required by
this chapter, and thereupon the limited partnership shall cease to exist as a limited
partnership of the State of Delaware. Such certificate of the Secretary of State shall be
prima facie evidence of the transfer or domestication by such limited partnership out of
the State of Delaware.

(d)  The transfer or domestication of a limited partnership out of the State of
Delaware in accordance with this section and the resulting cessation of its existence as a
limited partnership of the State of Delaware pursuant to a certificate of transfer shall not
be deemed to affect any obligations or liabilities of the limited partnership incurred prior
to such transfer or domestication or the personal liability of any person incurred prior to
such transfer or domestication, nor shall it be deemed to affect the choice of law
applicable to the limited partnership with respect to matters arising prior to such transfer

or domestication.

(e) If a limited partnership files a certificate of transfer and continuance, after
the time the certificate of transfer and continuance becomes effective, the limited
partnership shali continue to exist as a limited partnership of the State of Delaware, and
the laws of the State of Delaware, including the provisions of this chapter, shall apply to
the limited partnership, to the same extent as prior to such time.”

Section 18.  Amend § 17-217(c)(1), Chapter 17, Title 6 of the Delaware Code by
deleting the following: ", incorporated".

Section 19.  Amend § 17-217(g), Chapter 17, Title 6 of the Delaware Code by adding
immediately prior to the “.” the words *“and shall constitute a continuation of the existence of the
converting other entity in the form of a domestic limited partnership”,

Section 20. Amend § 17-217(h), Chapter 17, Title 6 of the Delaware Code by
(1) deleting the words “a partnership agreement" and substituting in lieu thereof the words "the
conversion" and (2) adding immediately prior to the ";" the following: ", and a partnership

" agreement shall be approved by the same authorization required to approve the conversion®.

Section21. Amend § 17-218, Chapter 17, Title 6 of the Delaware Code by adding

immediately following the words "limited partners” in the title of such section the words ",
general partners",

Section 22.  Amend § 17-218(a), Chapter 17, Title 6 of the Delaware Code by adding
immediately following the words "series of limited partners” the words ", general partners".

Section23.  Amend § 17-218(b), Chapter 17, Title 6 of the Delaware Code (1) by
adding immediately following the words "creates one or more series” the words "or states that
the liabilities of a general partner are limited to the liabilitics of a designated series”, (2) by
adding immediately following the words "limitation on liabilitics of a series" the words "or a
general partner”, (3) by adding immediately following the words "existing with respect to a
particular series” the words "or general partner”, (4) by adding immediately following the words
“enforceable only against the assets of such series” the words "or a general partner associated
with such series", and (5) by adding immediately prior to the "." the words "or any general
partner not associated with such series”.

Section24. Amend § 17-218(c), Chapter 17, Title 6 of the Delaware Code (1) by

adding immediately prior to the words "referenced in subsection (b)" the words "or a general
partner as” and (2) by deleting immediately prior to the "." the words "of a series".

Section 25. Amend § 17-218(f), Chapter 17, Title 6 of the Delaware Code by adding
immediately prior to the "." at the end of the second sentence of such subsection the words "or
cause the termination of the series, regardless of whether such limited partner was the last
remaining limited partner associated with such series”.
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Section26.  Amend § 17-218(g), Chapter 17, Title 6 of the Delaware Code by deleting
the words "(h) and (j)" and substituting in lieu thereof the words "(i) and (k)".

Section27.  Amend § 17-218(i), Chapter 17, Title 6 of the Delaware Code by adding a
new sentence immediately after the last sentence of the subsection to read as follows: "A series is
terminated and its affairs shall be wound up upon the dissolution of the limited partnership under
§ 17-801 of this chapter or otherwise upon the first to occur of the following:

(1) Atthe time specified in the partnership agreement;
2) Upon the happening of events specified in the partnership agreement;

3) Unless otherwise provided in the partnership agreement, upon the written
consent of (a) all general partners associated with such series and (b) the limited
partners associated with such series or, if there is more than one class or group of
limited partners associated with such series, then by each class or group of limited
partners associated with such series, in either case, by limited partners associated
with such series who own more than two-thirds of the then current percentage or
other interest in the profits of the limited partnership associated with such series
owned by all of the limited partners associated with such series or by the limited
partners in each class or group associated with such series, as appropriate;

(4)  An event of withdrawal of a general partner associated with the series
unless at the time there is at least one other general partner associated with the
series and the partnership agreement permits the business of the series to be
carried on by the remaining general partner and that partner does so, but the series
is not terminated and is not required to be wound up by reason of any event of
withdrawal if (i) within 90 days or such other period as is provided for in the
partnership agreement after the withdrawal either (A) if provided for in the
partnership agreement, the then current percentage or other interest in the profits
of the series specified in the partnership agreement owned by the remaining
partners associated with the series agree in writing or vote to continue the
business of the series and to appoint, effective as of the date of withdrawal, one or
more additional general partners for the series if necessary or desired, or (B) if no -
such right to agree or vote to continue the business of the series of the limited
partnership and to appoint one or more additional general partners for such series
is provided for in the partnership agreement, then more than 50% of the then
current percentage or other interest in the profits of the series owned by the
remaining partners associated with the series or, if there is more than one class or
group of remaining partners associated with the series, then more than 50% of the
then current percentage or other interest in the profits of the series owned by each
class or classes or group or groups of remaining partners associated with the
series, agree in writing or vote to continue the business of the series and to
appoint, cffective as of the date of withdrawal, one or more additional general
partners for the series if necessary or desired, or (ii) the business of the series is
continued pursuant to a right to continue stated in the partnership agreement and
the appointment, effective as of the date of withdrawal, of 1 or more additional
general partners to be associated with the series if necessary or desired;

(5) At the time there are no limited partners associated with the series,
provided that, unless otherwise provided in the partnership agreement, the serics
is not terminated and is not required to be wound up if, within 90 days or such
other period as is provided for in the partnership agreement after the occurrence of
the event that caused the last limited partner associated with the series to cease to
be a limited partner associated with the series, the personal representative of the
last limited partner associated with the serics and all of the general partners
associated with the series agree in writing or vote to continue the business of the
series and to the admission of the personal representative of such limited partner
or its nominee or designee to the limited partnership as a limited partner
associated with the series, effective as of the occurrence of the event that caused
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the last limited partner associated with the series to cease to be a limited partner
associated with the series; or

(6) The termination of such series under subsection (1) of this section.”

Section28.  Amend § 17-218(j), Chapter 17, Title 6 of the Delaware Code by deleting
the word "legal" and substituting in lieu thereof the word "personal”.

Section29. Amend § 17-218, Chapter 17, Title 6 of the Delaware Code by
redesignating subsections "(g)" through "(k)" as subsections "(h)" through "(1)", respectively, and .
by adding a new subsection designated as subsection "(g)" in its appropriate alphabetical order to
read as follows: "(g) Section 17-602 of this title shall apply to a general partner with respect to
any series with which the general partner is associated. A general partner shall cease to be a
general partner with respect to a series and to have the power to exercise any rights or powers of
a general partner with respect to such series upon an event of withdrawal of the general partner
with respect to such series. Except as otherwise provided in a partnership agreement, either of
the following events or any event in a partnership agreement that causes a general partner to
cease to be associated with a series shall not, in itself, cause such general partner to cease to be
associated with any other series or to be a general partner of the limited partnership:

(1)  The general partner withdraws with respect to the series in accordance with § 17-
602 of this title; or

(2)  The general partner assigns all of his partnership interest with respect to
the series."

Section 30.  Amend § 17-218, Chapter 17, Title 6 of the Delaware Code to amend
newly designated § 17-218(1) by deleting the word “dissolution” and substituting in lieu thereof
the word “termination”.

Section31.  Amend § 17-218, Chapter 17, Title 6 of the Delaware Code by adding a
new subsection designated as subsection "(m)" in its appropriate alphabetical order to read as
follows: "(m) If a foreign limited partnership that is registering to do business in the State of
Delaware in accordance with § 17-902 of this chapter is governed by a partnership agreement
that establishes or provides for the establishment of designated series of limited partners, general
partners or partnership interests having separate rights, powers or duties with respect to specified
property or obligations of the foreign limited partnership or profits and losses associated with
specified property or obligations, that fact shall be so stated on the application for registration as
a foreign limited partnership. In addition, the foreign limited partnership shall state on such
application whether the debts, liabilities and obligations incurred, contracted for or otherwise
existing with respect to a particular series, if any, or general partner associated with such series
shall be enforceable only against the assets of such series or any general partner associated with
such series, and not against the assets of the foreign limited partnership generally or any general
partner not associated with such series."

Section32. Amend § 17-301, Chapter 17, Title 6 of the Delaware Code by
redesignating paragraph "(c)" as paragraph "(d)", and by adding a new paragraph designated as
paragraph "(c)" in its appropriate alphabetical order to read as follows: "(c) In connection with
the domestication of a non-United States entity (as defined in § 17-215 of this title) as a limited
partnership in the State of Delaware in accordance with § 17-215 of this title or the conversion of
an other entity (as defined in § 17-217 of this title) to a domestic limited partnership in
accordance with § 17-217 of this title, a person is admitted as a limited partner of the limited
partnership at the time provided in and upon compliance with the partnership agreement.”

Section 33.  Amend § 17-301, Chapter 17, Title 6 of the Delawarec Code by adding a
new sentence at the end of newly designated § 17-301(d) to read as follows: "Unless otherwise
provided in a partnership agreement, a person may be admitted as the sole limited partner of a
limited partnership without making a contribution or being obligated to make a contribution to
the limited partnership or without acquiring a partnership interest in the limited partnership.”
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Section 34.  Amend § 17-302, Chapter 17, Title 6 of the Delaware Code by adding a
new § 17-302(e) to read as follows: "(e) Unless otherwise provided in a partnership agreement,
on any matter that is to be voted on by limited partners, the limited partners may take such action
without a meeting, without prior notice and without a vote, if a consent or consents in writing,
setting forth the action so taken, shall be signed by the limited partners having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting.
Unless otherwise provided in a partnership agreement, on any matter that is to be voted on by
limited partners, the limited partners may vote in person or by proxy.”

Section 35.  Amend § 17-401(a), Chapter 17, Title 6 of the Delaware Code by adding a
new sentence immediately prior to the last sentence of § 17-401(a) to read as follows: "Unless
otherwise provided in a partnership agreement, a person may be admitted as the sole general
partner of a limited partnership without making a contribution or being obligated to make a
contribution to the limited partnership or witheut acquiring a partnership interest in the limited
partnership.”

Section 36.  Amend § 17-403(c), Chapter 17, Title 6 of the Delaware Code by adding
after the word “agents” appearing in the first sentence thereof the word *, officers”,

Section 37.  Amend § 17-405, Chapter 17, Title 6 of the Delaware Code by adding a
new § 17-405(d) to read as follows: "(d) Unless otherwise provided in a partnership agreement,
on any matter that is to be voted on by general partners, the general partners may take such action
without a meeting, without prior notice and without a vote, if a consent or consents in writing,
setting forth the action so taken, shall be signed by the general partners having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting,
Unless otherwise provided in a partnership agreement, on any matter that is to be voted on by
general partners, the general partners may vote in person or by proxy."

Section 38.  Amend § 17-705, Chapter 17, Title 6 of the Delaware Code by (1) deleting
the words "executor, administrator, guardian, conservator or other legal representative” and
substituting in lieu thereof the words "personal representative” and (2) deleting the words "legal
representative or successor" and substituting in lieu thereof the words "personal representative”.

Section 39.  Amend § 17-801(2), Chapter 17, Title 6 of the Delaware Code by deleting
the said subsection in its entirety and substituting in lieu thereof "(2) Unless otherwise provided
in a partnership agreement, upon the written consent of (a) all general partners and (b) the limited
partners of a limited partnership or, if there is more than one class or group of limited partners,
then by each class or group of limited partners, in either case, by limited partners who own more
than two-thirds of the then current percentage or other interest in the profits of the limited
partnerhip owned by all of the limited partners or by the limited partners in each class or group,
as appropriate."

Scction 40.  Amend § 17-801(3), Chapter 17, Title 6 of the Delaware Code (1) by
deleting the words ", within 90 days after the withdrawal, not less than a majority in interest of
the remaining partners agree in writing to continue the business of the limited partnership and to"
and by substituting in lieu thereof the words *(i) within 90 days or such other period as is
provided for in a partnership agreement after the withdrawal either (A) if provided for in the
partnership agreement, the then current percentage or other interest in the profits of the limited
partnership specified in the partnership agreement owned by the remaining partners agree in
writing or vote to continue the business of the limited partnership and to appoint, effective as of
the date of withdrawal, one or more additional general partners if necessary or desired, or (B) if
no such right to agree or vote to continue the business of the limited partnership and to appoint
one or more additional general partners is provided for in the partnership agreement, then more
than 50% of the then current percentage or other interest in the profits of the limited partnership
owned by the remaining partners or, if there is more than one class or group of remaining
partners, then more than 50% of the then current percentage or other interest in the profits of the
limited partnership owned by each class or classes or group or groups of remaining partners,
agree in writing or vote to continue the business of the limited partnership and to appoint,
effective as of the date of withdrawal, one or more additional general partners if necessary or
desired, or (ii) the business of the limited partnership is continued pursuant to a right to continue
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stated in the partnership agreement and;" and (2) by deleting the word *“or” as the last word of the
subsection.

Section4l.  Amend § 17-801, Chapter 17, Title 6 of the Delaware Code by
redesignating paragraph "(4)" as paragraph "(5)", and by adding a new paragraph designated as
paragraph "(4)" in its appropriate numerical order to read as follows: "(4) At the time there are
no limited partners, provided that, unless otherwise provided in a partnership agreement, the
limited partnership is not dissolved and is not required to be wound up if, within 90 days or such
other period as is provided for in a partnership agreement after the occurrence of the event that
caused the last limited partner to cease to be a limited partner, the personal representative of the
last limited partner and all of the general partners agree in writing or vote to continue the
business of the limited partnership and to the admission of the personal representative of such
limited partner or its nominee or designee to the limited partnership as a limited partner, effective
as of the occurrence of the event that caused the last limited partner to cease to be a limited
partner; or".

Section 42.  Amend § 17-803(a), Chapter 17, Title 6 of the Delaware Code by deleting
the word "legal” and substituting in lieu thereof the word "personal”.

Section43.  Amend § 17-904(b)(2), Chapter 17, Title 6 of the Delaware Code by
inserting after the words “a domestic corporation”, the words “or a domestic limited partnership,
or a domestic limited liability company, or a domestic business trust,” and by inserting after the
words “a foreign corporation” the words: *“, or a foreign limited partnership, or a foreign limited
liability company”.

Section44.  Amend § 17-904(b)(2), Chapter 17, Title 6 of the Delaware Code by
inserting at the end of said subsection immediately before the “.” the words *, which is generally
open during normal business hours to accept service of process and otherwise perform the
functions of a registered agent”.

Section 45.  Amend § 17-1107(a)(3), Chapter 17, Title 6 of the Delaware Code by
adding after the words "certificate of transfer” the words "or a certificate of transfer and
continuance."

Section 46.  This Act shall become effective August I, 1997.

Approved June 25, 1997
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CHAPTER 79
FORMERLY
SENATE BILL NO. 105

AN ACT TO AMEND CHAPTER 19, TITLE 6 OF THE DELAWARE CODE RELATING TO
COMMERCE AND TRADE; AND PROVIDING FOR A “UNIFORM
UNINCORPORATED NONPROFIT ASSOCIATION ACT”,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 6 of the Delaware Code by adding thereto a new Chapter 19 to read
as follows:

"CHAPTER 19. DELAWARE UNIFORM UNINCORPORATED
NONPROFIT ASSOCIATION ACT
§1901. Definitions.
In this chapter:

(1)  ‘Member' means a person who, under the rules or practices of a nonprofit
association, may participate in the selection of persons authorized to manage the affairs of the
nonprofit association or in the development of policy of the nonprofit association.

) ‘Nonprofit association' means an unincorporated organization consisting of
two or more members joined by mutual consent for a common, nonprofit purpose. However, joint
tenancy, tenancy in common, or tenancy by the entireties does not by itself establish a nonprofit
association, even if the co-owners share use of the property for a nonprofit purpose,

3) 'Person’ means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government, governmental
subdivision, agency, or instrumentality, or any other legal or commercial entity.

4) 'State’ means a State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, or any territory or insular possession subject to the jurisdiction of
the United States.

§ 1902. Supplementary General Principles of Law and Equity. Principles of law and equity

supplement this chapter unless displaced by a particular provision of it.

§ 1903. Temitorial Application. Real and personal property in this State may be acquired,
held, encumbered, and transferred by a nonprofit association, whether or not the nonprofit

association or a member has any other relationship to this State.

_§ 1904. Real and Personal Property: Nomprofit Association as Legatee, Devisce. or

(a) A nonprofit association in its name may acquire, hold, encumber, or transfer
an estate or interest in real or personal property.

(b) A nonprofit association may be a legatee, devisee, or beneficiary of a trust or
contract.

§ 1905. Statement of Authority as to Real Property.

(a) A nonprofit association may execute and file a statement of authority to
transfer an estate or interest in real property in the name of the nonprofit association,
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()] An estate or interest in real property in the name of a nonprofit association
may be transferred by a person so authorized in a statement of authority filed in the office in the
county in which a transfer of the property would be recorded.

(c) A statement of authority must set forth:
mn the name of the nonprofit association;

2) the address in this State, including the street address, if any, of the
nonprofit association, or, if the nonprofit association does not have an address in this State, its
address out of state;

3) the name or title of a person authorized to transfer an estate or
interest in real property held in the name of the nonprofit association; and

“4) the action, procedure, or vote of the nonprofit association which
authorizes the person to transfer the real property of the nonprofit association and which authorizes
the person to execute the statement of authority,

(d) A statement of authority must be executed in the same manner as a deed by
a person who is not the person authorized to transfer the estate or interest.

(e) A filing officer may collect a fee for filing a statement of authority in the
amount authorized for recording a transfer of real property.

H An amendment,. including a cancellation, of a statemient of authority must
meet the requirements for execution and filing of an original statement. Unless canceled earlier, a
filed statement of authority or its most recent amendment is canceled by operation of law five years
after the date of the most recent recording.

(g)  If the record title to real property is in the name of a nonprofit association
and the statement of authority is filed in the office of the county in which a transfer of real property
would be recorded, the authority of the person named in a statement of authority is conclusive in
favor of a person who gives value without notice that the person lacks authority.

§ 1906. Liability in Tort and Contract.

(a) A nonprofit association is a legal entity separate from its members for the
purposes of determining and enforcing rights, duties, and liabilities in contract and tort.

‘ ) A person is not liable for a breach of a nonprofit association's contract
merely because the person is a member, is authorized to participate in the management of the affairs
of the nonprofit association, or is a person considered to be a member by the nonprofit association.

(c) A person is not liable for a tortious act or omission for which a nonprofit
association is liable merely because the person is a member, is authorized to participate in the
management of the affairs of the nonprofit association, or is a person considered as a member by
the nonprofit association.

(d) A tortious act or omission of a member or other person for which a nonprofit
association is liable is not imputed to a person merely because the person is a member of the
nonprofit association, is authorized to participate in the management of the affairs of the nonprofit
association, or is a person considered as a member by the nonprofit association.

(e) A member of, or a person considered to be a member by, a nonprofit
association may assert a claim against the nonprofit association. A nonprofit association may assert
a claim against a member or a person considered to be a member by the nonprofit association.

§ 1907. Capacity to Assert and Defend; Standing.
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(a) A nonprofit association, in its name, may institute, defend, intervene, or
participate in a judicial, administrative, or other governmental proceeding or in an arbitration,
mediation, or any other form of alternative dispute resolution.

(b) A nonprofit association may assert a claim in its name on behalf of its
members if one or more members of the nonprofit association have standing to assert a claim in
their own right, the interests the nonprofit association seeks to protect are germane to 'its purposes,
and neither the claim asserted nor the relief requested requires the participation of a member.

§ 1908. Effect of Judgment or Order. A judgment or order against a nonprofit association

is not by itself a judgment or order against a member.

§ 1909. Disposition of Personal Property of Inactive NonProfit Association. If 2 nonprofit

association has been inactive for three years or longer, a person in possession or control of personal
property of the nonprofit association may transfer the property:

(1)  ifadocument of a nonprofit association specifies a person to whom transfer
is to be made under these circumstances, to that person; or

(2)  if no person is so specified, to a nonprofit association or nonprofit
corporation pursuing broadly similar purposes, or to a government or governmental subdivision,
agency, or instrumentality.

§ 1910. Appointment of Agent to Receive Service of Process.

(a) A nonprofit association may file in the office of the Secretary of State a
statement appointing an agent authorized to receive service of process.

(b) A statement appointing an agent must set forth:
(1)  the name of the nonprofit association;

(2)  the address in this State, including the street address, if any, of the
nonprofit association, or, if the nonprofit association does not have an address in this State, its
address out of state; and

(3)  the name of the person in this State authorized to receive service of
process and the person's address, including the street address, in this State.

©) A statement appointing an agent must be signed and acknowledged by a
person authorized to manage the affairs of a nonprofit association. The statement must also be
signed and acknowledged by the person appointed agent, who thereby accepts the appointment.
The appointed agent may resign by filing a resignation in the office of the Secretary of State and
giving notice to the nonprofit association.

(d) A filing officer may collect a fee for filing a statement appointing an agent
to receive service of process, an amendment, or a resignation in the amount charged for filing
similar documents.

@© An amendment to a statement appointing an agent to receive service of
process must meet the requirements for execution of an original statement.

§ 1911. Claim Not Abated by Change of Members or Officers. A claim for relief against a

nonprofit association does not abate merely because of a change in its members or persons
authorized to manage the affairs of the nonprofit association.

§ 1912. Yenue. For purposes of venue, a nonprofit association is a resident of a city or
county in which it has an office.

§ 1913. Summons and Complaint: Service on Whom. In an action or proceeding against a

nonprofit association a summons and complaint must be served on an agent authorized by
appointment to receive service of process, an officer, managing or general agent, or a person
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authorized to participate in the management of its affairs. If none of them can be served, service
may be made on a member.

§ 1914. Uniformity of Application and Construction. This chapter shall be appliéd and

construed to effectuate its general purpose to make uniform the law with respect to the subject of
this chapter among states enacting it.

§ 1915. Short Title. This chapter shall be known as and may be cited as the 'Delaware
Uniform Unincorporated Nonprofit Association Act'.

§ 1916. Transition Concerning Real and Personal Property.

(a) If, before the effective date of this chapter, an estate or interest in real or
personal property was purportedly transferred to a nonprofit association, on the effective date of
this chapter the estate or interest vests in the nonprofit association unless the parties have treated the
transfer as ineffective.

(b) If, before the effective date of this chapter, the transfer vested the estate or
interest in another person to hold the estate or interest as a fiduciary for the benefit of the nonprofit
association, its members, or both, on or after the effective date of this chapter the fiduciary may
transfer the estate or interest to the nonprofit association in its name, or the nonprofit association, by
appropriate proceedings, may require that the estate or interest be transferred to it in its name."

Section 2. If any provision of this Act or its application to any person or circumstance is
held invalid, the invalidity does not affect any other pravisions or applications of this Act which
can be given effect without the invalid provision or application, and to this end the provisions of

this Act are severable.
Section 3. This Act shall take effect upon its enactment.

Section 4. This Act shall not affect an action or proceeding commenced or right accrued
before this Act takes effect.

Approved June 25, 1997
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(a) A nonprofit association, in its name, may institute, defend, intervene, or
participate in a judicial, administrative, or other governmental proceeding or in an arbitration,
mediation, or any other form of alternative dispute resolution.

) A nonprofit association may assert a claim in its name on behalf of its
members if one or more members of the nonprofit association have standing to assert a claim in
their own right, the interests the nonprofit association secks to protect arc germane to its purposes,
and neither the claim asserted nor the relief requested requires the participation of a member,

§ 1908. Effect of Judgment or Order. A judgment or order against a nonprofit association

is not by itself a judgment or order against a member.

§ 1909. Disposition of Personal Property of Inactive NonProfit Association. If a nonprofit

association has been inactive for three years or longer, a person in possession or control of personal
property of the nonprofit association may transfer the property:

(1) if a document of a nonprofit association specifies a person to whom transfer
is to be made under these circumstances, to that person; or

(2) if no person is so specified, to a nonprofit association or nonprofit
corporation pursuing broadly similar purposes, or to a government or governmental subdivision,
agency, or instrumentality.

§ 1910. Appointment of Agent to Receive Service of Process.

(a) A nonprofit association may file in the office of the Secretary of State a
statement appointing an agent authorized to receive service of process,

(b) A statement appointing an agent must set forth:
1) the name of the nonprofit association;

) the address in this State, including the street address, if any, of the
nonprofit association, or, if the nonprofit association does not have an address in this State, its
address out of state; and

3) the name of the person in this State authorized to receive service of
process and the person's address, including the street address, in this State,

(c) A statement appointing an agent must be signed and acknowledged by a
person authorized to manage the affairs of a nonprofit association. The statement must also be
signed and acknowledged by the person appointed agent, who thereby accepts the appointment.
The appointed agent may resign by filing a resignation in the office of the Secretary of State and
giving notice to the nonprofit association.

(d A filing officer may collect a fee for filing a statement appointing an agent
to receive service of process, an amendment, or a resignation in the amount charged for filing

similar documents.

(c) An amendment to a statement appointing an agent to receive service of
process must meet the requirements for execution of an original statement.

§ 1911. Claim Not Abated by Change of Members or Officers. A claim for relief against a

nonprofit association does not abate merely because of a change in its members or persons
authorized to manage the affairs of the nonprofit association.

§ 1912, Yenue. For purposes of venue, a nonprofit association is a resident of a city or
county in which it has an office.

§ 1913, Summons and Complaint; Service on Whom. In an action or proceeding against a

nonprofit association a summons and complaint must be served on an agent authorized by
appointment to receive service of process, an officer, managing or general agent, or a person
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authorized to participate in the management of its affairs. If none of them can be served, service
may be made on a member.

§ 1914. Uniformity of Application and Construction. This chapter shall be applied and

construed to effectuate its general purpose to make uniform the law with respeet to the subject of
this chapter among states enacting it.

§ 1915, Short Title. This chapter shall be known as and may be cited as the 'Delaware
Uniform Unincorporated Nonprofit Association Act’.

§ 1916. Transition Concerning Real and Personal Property.

(a If, before the effective date of this chapter, an estate or interest in real or
personal property was purportedly transferred to a nonprofit association, on the effective date of
this chapter the estate or interest vests in the nonprofit association unless the parties have treated the
transfer as ineffective.

(b) If, before the effective date of this chapter, the transfer vested the estate or
interest in another person to hold the estate or interest as a fiduciary for the benefit of the nonprofit
association, its members, or both, on or after the effective date of this chapter the fiduciary may
transfer the estate or interest to the nonprofit association in its name, or the nonprofit association, by
appropriate proceedings, may require that the estate or interest be transferred to it in its name.”

Section 2. If any provision of this Act or its application to any person or circumstance is
held invalid, the invalidity does not affect any other provisions or applications of this Act which
can be given effect without the invalid provision or application, and to this end the provisions of
this Act are severable.

Section 3. This Act shall take effect upon its enactment.

Section 4. This Act shall not affect an action or proceeding commenced or right accrued
before this Act takes effect.

_Approved June 25, 1997
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CHAPTER 80
FORMERLY
SENATE BILL NO. 160

AN ACT TO AMEND TITLE 6 OF THE DELAWARE CODE RELATING TO COMMERCE
AND TRADE, THE UNIFORM TRADE SECRETS ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 2002(b) Title 6, Delaware Code by striking said subsection in its
entirety and substituting the following as § 2002(b): _

"(b) In exceptional circumstances, an injunction may condition
future use upon payment of a reasonable royalty for no longer than the
period of time for which use could have been prohibited. Exceptional
circumstances include, but are not limited to, a material and prejudicial
change of position prior to acquiring knowledge or reason to know of

* misappropriation that renders a prohibitive injunction inequitable."

Section 2. Amend § 2003(a), Title 6, Delaware Code by striking said subsection in its
entirety and substituting the following as § 2003(a):

"(a)  Except to the extent that a material and prejudicial change of
position prior to acquiring knowledge or reason to know of misappropriation
renders a monetary recovery inequitable, a complainant is entitled to recover
damages for misappropriation. Damages can include both the actual loss
caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss. In
liew of damages measured by any other methods, the damages caused by
misappropriation may be measured by imposition of liability for a
reasonable royalty for a misappropriator's unauthorized disclosure or use of
a trade secret.”"

Section 3. Amend § 2007, Title 6, Delaware Code by striking said section in its entirety
and substituting the following as § 2007:

"§ 2007 Effect on other law.

(a) Except as provided in subsection (b), this chapter displaces conflicting tort,
restitutionary, and other law of this State providing civil remedies for misappropriation of a trade
secret.

) This chapter does not affect:

(1)  contractual remedies, whether or not based upon misappropriation of
a trade secret;

(2)  other civil remedies that are not based upon misappropriation of a
trade secret; or

(3)  criminal remedies, whether or not based upon misappropriation of a
trade secret.”

Section 4, If any provision of this Act or its application to any person or circumstance is
held invalid, the invalidity does not affect other provisions or applications of the Act which can be
given effect without the invalid provision or application, and to this end the provisions of this Act

are severable.

Section 5. This Act shall be effective upon its enactment.

Approved June 25, 1997
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CHAPTER 81
FORMERLY
SENATE BILL NO. 16!

AN ACT TO AMEND PART I, TITLE 12 OF THE DELAWARE CODE RELATING TO
FIDUCIARY RELATIONS; AND PROVIDING FOR A “UNIFORM
INTERNATIONAL WILLS ACTS".

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 12, Delaware Code by designating §§ 20! through 214 thereof as
"Subchapter I. Tenets and Principles”.

Section 2. Amend Chapter 2, Part II, Title 12 of the Delaware Code by adding the
following as Subchapter II:

"Subchapter II. Delaware Uniform International Wills Act.

§ 251, Definjtions.
In this subchapter:

(1) “Intemational will' means a will executed in conformity with § 252 through
§ 255 of'this subchapter.

2) ‘Authorized person’ and ‘person authorized to act in connection with
international wills' means a person who by § 259 of this subchapter, or by the laws of the
United States including members of the diplomatic and consular service of the United
States designated by Foreign Service Regulations, is empowered to supervise the execution
of international wills.

§ 252. International Will; Validity.

(a) A will is valid as regards form, irrespective particularly of the place where it
is made, of the location of the assets and of the nationality, domicile, or residence of the
testator, if it is made in the form of an intemational will complying with the requirements of
this subchapter.

(b)  The invalidity of the will as an intemational will does not affect its formal
validity as a will of another kind.

(c)  This subchapter does not apply to the form of testamentary dispositions
made by 2 or more persons in one instrument.

(d)  This subchapter deals only with the form of execution of an international
will, Delaware law regarding the scope of testamentary power, revocation of wills,
competency of witnesses, regulation of probate, interpretation and construction of wills, and
the administration of decedents’ estates remains applicable to an intemational will,

§ 253. International Will: Requirements.

(8)  The will must be made in writing. It need not be written by the testator
himself. It may be written in any language, by hand or by any other means,

(b)  The testator shall declare in the presence of two credible witnesses and of a
person authorized to act in connection with intemational wills that the document is his will
and that he knows the contents thereof. The testator need not inform the witnesses, or the
authorized person, of the contents of the will.
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() In the presence of the witnesses, and of the authorized person, the testator
shall sign the will or, if he has previously signed it, shall acknowledge his signature.

) If the testator is unable to sign, the absence of his signature does not affect
the validity of the intenational will if the testator indicates the reason for his inability to
sign and the authorized person makes note thereof on the will. In that case, it is permissible
for any other person present, including the authorized person or one of the witnesses, at the
direction of the testator, to sign the testator's name for him if the authorized person makes
note of this on the will, but it is not required that any person sign the testator's name for
him. ’

(e) The witnesses and the authorized person shall there and then attest the will
by signing in the presence of the testator.

§ 254. International Wills: Other Points of Form.

(a) The signatures must be placed at the end of the will. If the will consists of
several sheets, each sheet must be signed by the testator or, if he is unable to sign, by the
person signing on his behalf or, if there is no such person, by the authorized person. In
addition, each sheet must be numbered.

(b) The date of the will must be the date of its signature by the authorized
person. That date must be noted at the end of the will by the authorized person,

(c) The authorized person shall ask the testator whether he wishes to make a
declaration concerning the safekeeping of his will. If so and at the express request of the
testator, the place where he intends to have his will kept must be mentioned in the
certificate provided for in § 255 of this subchapter.

(d) A will executed in compliance with § 253 of this subchapter is not invalid
merely because it does not comply with this section.

§ 255. International Will: Certificate.

The authorized person shall attach to the will a certificate to be signed by him
establishing that the requirements of this subchapter for valid execution of an international
will have been fulfilled. The authorized person shall keep a copy of the certificate and
deliver another to the testator. The certificate must be substantially in the following form:
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CERTIFICATE
|8 (name, address, and capacity), a person authorized to act in
connection with international wills, certify that on
(date) at (place)

(testator)

(name, address, date and place of birth) in my presence and that of the witness (a)

{name, address, date and place of
£

birth) and

() (name, address, date and
place of birth)

has declared that the attached document is his will and that he knows the contents
thereof.

1 furthermore certify that:
(a) in my presence and in that of the witnesses

(1) the testator has signed the will or has acknowledged his signature
previously affixed.

2) *following a declaration of the testator stating that he was unable to
sign his will for the following reason ,
1 have mentioned this declaration on the will,

*and the signature has been affixed by
(name and address)

(b)  the witnesses and I have signed the will;

©) *each page of the will has been signed by

and numbered,

(d) [ have satisfied myself as to the identity of the testator and of the witnesses
as designated above;

(© the witnesses met the conditions requisite to act as such according to the law
under which I am acting;

® *the testator has requested me to include the following statement conceming
the safekeeping of his will:

PLACE OF EXECUTION
DATE
SIGNATURE and, if necessary, SEAL

* to be completed if appropriate

§ 256. International Will; Effect of Centificate.

In the absence of evidence to the contrary, the certificate of the authorized person is
conclusive of the formal validity of the instrument as a will under this subchapter. The absence or
irregularity of a certificate does not affect the formal validity of a will under this subchapter.

§ 257. Intemational Will; Revocation.
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An international will is subject to the rules of revocation of wills appearing at § 208
and § 209 of this Chapter.

§ 258. Source and Construction.

§ 251 through § 257 of this title derive from Annex to Convention of October 26,
1973, Providing a Uniform Law on the Form of an International Will. In interpreting and applying
this subchapter, regard shall be had to its international ongin and to the need for uniformity in its
interpretation.

§259. Pe :
Individuals who have been admitted to practice law before the courts ef this state

and who are in good standing as active law practitioners in this state, are hereby declared to be
authorized persons in relation to international wills.”

Section 3. This Act shall be known as and may be cited as the "Delaware Uniform
International Wills Act".

Section 4. This Act shall apply to wills executed before and after the effective date of this
Act. :

Section 5. This Act shall be effective upon its adoption.

Approved June 25, 1997
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CHAPTER 82
FORMERLY
HOUSE BILL NO. 243

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO CHARTER
SCHOOLS. ’

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: '

Section 1. Amend Chapter S, Title 14, Delaware Code, by substituting the word
“provided” for the word “except” in the first sentence of subsection (f) of Section S04A.

Section 2. Amend Chapter 5, Title 14, Delaware Code, by adding prior to the period *.”
at the end of the first sentence of subsection (f} of Section 504A the following punctuation and
language:

“, provided further that a charter school may, with the approval of the Secretary
and the State Board for the sole purpose of determining compliance with this proviso,
contract with a sectarian or religious college or university incorporated in the State of
Delaware and operating a program or programs for teacher education within the Sate of
Delaware empowered to enter into contracts for such property and services, so long as the
property contracted for is used in a non-religious and nonsectarian manner and the
services contracted for are provided in a non-religious and nonsectarian manner and are
of a non-religious and nonsectarian type.”

Section 3. This Act shall take effect upon its enactment.
Approved June 25, 1997
CHAPTER 83
FORMERLY
HOUSE BILL NO. 311

AN ACT TO AMEND TITLE 4 OF THE DELAWARE CODE RELATING TO ALCOHOLIC
LIQUORS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 5, Section 512B, subsection (b) (7), Title 4 of the Delaware
Code, by adding at the end thereof the following:

*; except that the holder of a brew-pub license may own, operate or be affiliated
with a brewery or a microbrewery licensed under this chapter and actually located within

this State.”

Approved June 25, 1997
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CHAPTER 84
FORMERLY

SENATE BILL NO. 147
AS AMENDED BY SENATE AMENDMENT NO. 3

AN ACT TO AMEND TITLE 19, TITLE 18, TITLE 29, AND TITLE 30 OF THE
DELAWARE CODE RELATING TO WORKERS® COMPENSATION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section . Amend Title 19 of the Delaware Code by repealing Chapter 21 in its antirety.

Section 2. Amend Chapter 23, Title 19, Delaware Code, by adding the following new
sections thereto:

“§ 2301A. Industrial Accident Board.

(a) The Industrial Accident Board is continued. It shall consist of ten members,
each of whom shall be appointed by the Govemor for a term of six years and confirmed by the
State Senate. The appointments shall be made so that there shall always be on the Board two
residents of New Castle County outside of the City of Wilmington, one resident of the City of
Wilmington, two residents of Kent County, two residents of Sussex County and three members-
at-large residents of any of the subdivisions of the State, and not more than six of said members
shall be of the same political party.

(b) Each member of the Board shall receive an annual salary of fifteen thousand
dollars except for the chairperson, who shall receive an annual salary of e¢ighteen thousand
dollars. The members of the Board shall receive from the State their actual and necessary
expenses while traveling on the business of the Board, but such expense shall be sworn to by the
person who incurred the expense, and any such person falsely making any such report shall be
guilty of perjury and punishable accordingly. The salary of the members of the Board shall be -
paid in the same manner as the salaries of state officers are paid.

(c} A majority of the members of the Board shall constitute a quorum for the
exercise of any of the powers or authority conferred on the Board, except for hearings conducted
pursuant to this title, in which case two members of the Board, shall constitutc a quorum and a
sufficient panel to decide such hearings. Any disagreement involving a procedural issue arising
before or after a hearing may be decided by one member of the Board.

(d) The Board, any Board panel, or any Board member empowered to decide any
matter pursuant to Part II of this title shall act in conformity with applicable provisions of the
Administrative Procedures Act set forth in chapter 101 of title 29, including, but not limited to, §
10129 of title 29. Lawyers representing clients before the Board shall act in conformity with
applicable provisions of The Delaware Lawyers’ Rules of Professional Conduct, including, but
not limited to, Rule 3.5 thereof. Disputes regarding pre-hearing or post-hearing matters shall be
presented by written motion and decided by written order.

(e) The Govemor shall appoint the Board’s Chairperson from among the Board’s
Members and the Chairperson shall serve at the Governor’s pleasure in such capacity.

() The Administrator of the Office of Workers’ Compensation shall perform all the
administrative duties of the Board, including but not limited to scheduling the docket,
maintaining the Board’s records, and providing the liaison between the public and the Board
members. The Department may employ such clerical and other staff as it deems necessary.

(g) The Board shall have a seal for authentication of its orders, awards and proceedings,
upon which shall be inscribed the words -- ‘Industrial Accident Board -- Delaware -- Seal.’
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(h) The Governor may at any time, after notice and hearing, remove any Board member
for gross inefficiency, neglect of duty, malfeasance, misfeasance or nonfeasance in office,

(i) The Board shall have jurisdiction over cases arising under Part II of this title and shall
hear disputes as to compensation to be paid under Part Il of this title. The Board may promulgate
its own rules of procedure for carrying out its duties consistent with Part I of this title and the
provisions of the Administrative Procedures Act. Such rules shall be for the purpose of securing
the just, speedy, and inexpensive determination of every petition pursuant to Part 1I of this title.
The rules shall not abridge, enlarge or modify any substantive right of any party, and they shall
preserve the rights of parties as declared by Part II of this title.

§ 2301B. Hearing Officers.

(a) There is hereby created within the Department of Labor the full-time
position of Hearing Officer. With respect to cases arising under Part II of this title, the Hearing
Officers shall have:

(1) All powers and duties conferred or imposed upon such Hearing Officers by
law or by the Rules of Procedure for the Industrial Accident Board;

(2) The power to administer oaths and affirmations;

(3) The power, with consent of the parties, to hear and determine any pre-hearing
matter pending before the Board. In such circumstances, the Hearing Officer’s decision has the
same authority as a decision of the Board and is subject to judicial review on the same basis as a
decision of the Board;

(4)  The power, with consent of the parties, to conduct hearings, including any
evidentiary hearings required by Part II of this title, and to issue a final decision determining the
outcome of such hearings. In such circumstances, the Hearing Officer’s decision has the same
authority as a decision of the Board and is subject to judicial review on the same basis as a

decision of the Board;

(5)  The Hearing Officer shall have the responsibility for advising the Board
regarding legal issues and writing the Board’s decision with respect to any hearing conducted by
the Board at which such Hearing Officer has been assigned by the Department. The Hearing
Officer shall not participate in the deliberations of the Board with respect to the determination of
matters before the Board or vote on any matter to be decided by the Board but may be present
during such deliberations for the purpose of providing legal advice.

(6)  With respect to any matter to which they are assigned responsibility in
accordance with Part II of this title, the same authority as the Board would have to conduct or
dispose of such matter in accordance with Part II of this title and the Board’s Rules of Procedure.
In such circumstances, any reference in Part 11 of this title or the Board’s Rules of Procedure to
the Board shall also refer to the Hearing Officer when such Hearing Officer is assigned
responsibility in accordance with Part I of this title.

(b) Hearing Officers shall be appointed by the Secretary of Labor and shall serve for a
term of five years; provided, however, that the initial Hearing Officers may be appointed to terms
shorter than five years but not less than three years to ensure staggered term expirations.
Appointees shall be residents of the State, shall be duly admitted to practice law before the
Supreme Court of this State, and shall not engage in the practice of law nor any business,
occupation, or employment inconsistent with the expeditious, proper, and impartial performance
of their duties. The number of Hearing Officers from | major political party shall not exceed a
majority of 1. Individuals appointed as Hearing Officers shall under this section shall take the
oath or affirmation prescribed by Article XIV, § 1 of the Delaware Constitution before they enter

upon the duties of their office.

(c) Hearing Officers shall report to and be supervised by a Chief Hearing Officer, who
shall be designated by the Secretary of Labor. Reappointments shall be at the discretion of the
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Secretary of Labor. The salary of a Hearing Officer shall not be reduced during the term being
served below the salary fixed at the beginning of that term.

(2)  The removal of a Hearing Officer by the Secretary of Labor, after consultation
with the Chairperson of the Board, during the term of appointment may be made for just cause.
For the purposes of this subsection only, ‘just cause’ shall be defined as including, but not
limited to, reduction in force, inefficiency, or unsatisfactory performance of duties. The
employee may contest the removal and file for binding arbitration and an arbitrator will be
appointed jointly by the Chairperson of the Merit Employees Relations Board and the State
Personnel Director to determine the matter.

§ 2301C. Workers’ Compensation Specialist.

There is hereby created within the Department of Labor the classified full-time
position of Workers’ Compensation Specialist. The Specialist shall assist unrepresented injured
employees by providing information so that such employees can understand, assert, and protect
their rights under Part II of this title. In addition, the Specialist may assist the Department in
expediting the processing of petitions. However, assistance provided under this section shall not
include representing claimants in hearings or offering legal advice.

§2301D. Annual Review of Industrial Accident Board Case Management.

(a) The General Assembly intends for the Industrial Accident Board, and the Hearing
Officers thereof, to manage its caseload in a manner which recognizes the importance of
determining matters before the Board in a speedy, efficient, and just manner. To that end, the
General Assembly intends for the Board and the Hearing Officers thereof to cooperate closely
with the Department of Labor, which is the Executive Branch agency responsible for the
effective administration of the Board’s activities pursuant to Part II of this title, in developing
procedures and processes which accomplish that important purpose.

(b) To ensure public accountability for the speedy, efficient, and just determination of
the matters before the Board, the Department of Labor shall conduct an annual review of the
effectiveness of the management of the Board’s caseload. Such annual review should be
published on or before February 15 of each year, and the Board shall be involved in the
development of such annual review. The review shall include:

1) An analysis of the caseload pending before the Board, including, but not limited to,
an analysis of dispositional speed, caseload backlog, number of continuances granted and the
grounds therefor, number of appeals and the reversal rate of the Board, and cempliance with
hearing and decisional deadlines set forth in Part II of this title or in Board rules, to ensure that
the performance of the Board as a whole can be evaluated by the General Assembly, the
Governor, and the public at large;

2)  An analysis of the caseload pending before the Board, particularized as to the
individual Hearing Officers of the Board to ensure that the performance of such Hearing Officers

can be evaluated,

3) Departmental recommendations regarding methods, including, but not limited to,
legislative action and Board rule changes, to improve the performance of the Board and
Department in ensuring the speedy, efficient, and just determination of matters before the Board.

(c) To ensure that the annual review considers the perspectives of the diversity of
Delawareans interested in the effective performance of the Board, an advisory group is hereby
established to consult with the Department in its development of the Department annual review.
Such advisory group shall be appointed by the Governor, shall be convened by the Secretary of
Labor or his or her designee, and shall consist of: the two Chairpersons of the respective Labor
Committees of each House of the General Assembly or their designees; three representatives of
Delaware’s business community; three representatives of labor; two representatives of the
Delaware Bar, one of whom shall be primarily engaged in the representation of claimants before
the Board and one of whom shall be primarily engaged in the representation of employers before
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the Board; and two members of the Board. The members shall be appointed for a term of three
years. Members shall receive no compensation.”

Section 3. Amend Title 19, Delaware Code, Chapter 23 by striking the word “Board” as
it appears in §§ 2303, 2313(a) and (d), 2344, 2372, 2374, 2375, 2376, 2377, 2391, the final
paragraph of § 2392(c)(4), § 2392(d), and § 2395, and inserting the word “Department” in its
place.

Section 4. Amend § 2301, Title 19, Delaware Code by inserting a new subsection (18) as
follows: “‘Department’ means the Department of Labor.”

Section 5. Amend § 2301, Title 19, Delaware Code to add a new subsection (19) to read
as follows: *““‘Hearing Officer’ means a Hearing Officer appointed pursuant to § 2301B. of this
title.”

Section 6. Amend § 2307, Title 19, Delaware Code by striking the figure “$300” as it
appears therein, and inserting the words “seven hundred and fifty dollars” in lieu thereof;

Section 7. Amend § 2312, Title 19, Delaware Code by striking the words “Industrial
Accident Board” as they appear therein and inserting the word “Department “ in lieu thereof.

Section 8. Amend the title of Subchapter V., Title 19, Delaware Code by striking the
words “Second Injury and Contingency Fund” as they appear therein and inserting the words
“Workers’ Compensation Fund” in lieu thereof.

Section 9. Amend §§ 2313(c), 2327, 2347, 2362, 2365, and 2395, Title 19, Delaware
Code by striking the words “Industrial Accident Board Second Injury and Contingency Fund” as
they appear therein, and inserting the words *“Workers’ Compensation Fund” in lieu thercof.

Section 10. Amend § 2313(d), Title 19, Delaware Code by striking the words *“in making
recommendations to the General Assembly as provided in § 2121 of this title”.

Section 11. Amend Chapter 23, Title 19, Delaware Code by adding a new § 2320 to
Subchapter I to read as follows:

“§ 2320. Subpoena of witnesses; oaths; service of process; medical examination and
testimony’, various fees.

(a) At the request of any party, the Department shall issue subpoenas and the
Board may administer oaths in any proceeding and in all other cases where it is necessary in the
exercise of its powers and duties. The Board may examine persons as witnesses, take evidence,
require the production of documents and do all other things conformable to law which are
necessary to effectively discharge the duties of office.

(b) Any subpoena, process, or order of the Department or any notice or paper
requiring service may be served by any sheriff, deputy sheriff, constable or any employee of the
Department and return thereof made to the Department. Such officer shall receive the same fees
as are provided by law for like service in civil actions, except that if service is made by an
employee of the Department, the employee shall not receive any fee but shall be paid the

employee’s actual expenses.

(c) If any person, in proceedings before the Board disobeys or resists any lawful
order or process, misbchaves during a hearing or so near the place thereof as to obstruct the
hearing, neglects to produce after having been ordered to do so any pertinent document, refuses
to appear after having been subpoenaed or upon appearing, refuses to take the oath as a witness
or, after having taken the oath, refuses to be examined according to law, the Board shall certify
the facts to any Judge of the Superior Court, who shall thereupon hear the evidence as to the acts
complained of. If the evidence so warrants the Judge shall punish such person in the same
manner and to the same extent as for a contempt committed before the Superior Court, or shall
commit such person upon the same conditions as if the doing of the forbidden act had occurred
with reference to the process of or in the presence of the Superior Court.
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(d) The Board may in any case, upon the application of either party or on its own
motion, appoint a disinterested and duly qualified physician to make any necessary medical
examination of the employee and testify in respect thereto. The physician will be allowed a
reasonable fee subject to the approval of the Board, which fee shall be taxed as costs.

(e) Witness fees and mileage shall be computed at the rate allowed to witnesses
in the Superior Court. Costs legally incutred may be taxed against either party or apportioned
between parties at the sound discretion of the Board, as the justice of the case may require.

(f) Fees of physicians for services under Part 1 of this title shall be subject to the
approval of the Board.

(g) Attorney’s fee.

(1) A reasonable attorney’s fee in an amount not to exceed thirty percent
of the award or $2,250, whichever is smaller, shall be allowed by the Board to any employee
awarded compensation under Part II of this title and taxed as costs against a party.

) In the event an offer to settle an issue pending before the Industrial
Accident Board is communicated to the claimant or the claimant’s attorney in writing at least 30
days prior to the trial date established by the Board on such issue, and the offer thus
communicated is equal to or greater than the amount ultimately awarded by the Board at the trial
on that issue, the provisions of paragraph (1) of this subsection shall have no application. If
multiple issues are pending before the Board, said offer of settlement shall address each issue
pending, and shall state explicitly whether or not the offer on each issue is severable. The
written offer shall also unequivocally state whether or not it includes medical witness fees and
expenses, and/or late cancellation fees

relating to such medical witness fees and expenses.

(h) Except as otherwise provided in Part II of this title, all money or income received by
the Department or the Board from taxes, fees and/or operations and all other sources whatsoever,
directly or indirectly, shall be deposited to the credit of the State Treasurer and shall be credited

to the General Fund of the State.”

Section 12. Amend § 2327, Title 19, Delaware Code, by designating the existing § 2327 as
subsection (a) and adding a new subsection (b) to read as follows:

“(b) This section shall apply only to employers insured by insurance carriers. It shall not
apply to self-insured employers who shall be responsible for payment of their own claims under
this section and who shall not be eligible for further reimbursement for payments made under
this section after the effective date of the Workers’ Compensation Improvement Act of 1997.
Awards to self-insureds for reimbursements under this section are revoked as of the effective
date of the Workers’ Compensation Improvement Act of 1997.”

Section 13. Amend § 2344, Title 19, Delaware Code by designating the existing § 2344 as
subsection (a) and adding a new subsection (b) to read as follows:

“(b)(1) At the time of agreement, the employer shall obtain from the employee an
agreement as to compensation, signed by the parties in interest, in such detail and form as the
Department prescribes, stating the eligibility for workers’ compensation benefits pursuant to §
2324 and § 2325. The agreement as to compensation shall require the employee to indicate any
change in employment status which may affect benefits pursuant to § 2324 and § 2325. The
agreement as to compensation shall include a clear recitation of the legal requirements for
eligibility for benefits and shall require the claimant’s acknowledgment of and agreement to
abide by such requirements. This form, which shall bear a notarized signature of the employee
or the signature of a witness, shall accompany the agreement and shall be filed with the

Department of Labor for approval.

(2) For all payments of total or partial disability to claimants under this chapter, the
insurance carrier or self-insured shall cause to be printed upon the reverse side of the check,
above the endorsement, the following language: ‘Your acceptance of this check for total or
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partial disability is a representation by you that you are legally entitled to such payment and a
false representation is punishable under federal and state laws.” The negotiation of a check for
total or partial disability by an attorney or an agent of the attorney on behalf of a client is a
representation that the attorney has printed the language set forth in this subsection for printing
on claimant checks on checks distributed by the attorney to the attorney’s clients.

(3) Any person who makes a false statement or misrepresentation with regard to his or
her eligibility for workers’ compensation benefits, or any attorney who makes a false
representation pursuant to subsection (b)(2) of this section, is punishable pursuant to Title 18,
Delaware Code, Chapter 24, and/or Title 11, Delaware Code, Section 913.

(4) If the Department or Board has reason to believe that any person is committing or has
committed an act of insurance fraud, the Department or Board shall notify the Fraud Prevention
Bureau of the Delaware Insurance Department.

(5) The provisions of this Section shall also apply to Workers’ Compensation payments
made pursuant to § 2347 and § 2327.”

Section 14. Amend § 2345 and § 2346, Title 19, Delaware Code by striking said sections in their
entirety and inserting in lieu thereof the following:

“§ 2345. Hearing upon disagreement on amount of compensation or benefits.

If the employer and employee, or the employee’s dependents in the case of the
employee’s death, fail to reach agreement in regard to compensation under this chapter, or if after
they reach such an agreement the Board shall refuse to approve the same, either party may notify
the Department of the facts and the Department shall thereupon notice the time and place of
hearing which shall be served on all parties in interest personally or by registered mail. The
Board, or a Hearing Officer with consent of the parties, shall hear and determine the matter in
accordance with the facts and the law and state its conclusions of fact and rulings of law.

§ 2346. Hearing upon disagreement on charges for medical and other services and benefits.

If any person charged with the payment of medical and other services and the provider to
whom said payment is due fail to reach an agreement in regard to such charges, any interested
party may notify the Department of the facts. The Department shall thereupon notice the time
and place of hearing sent by registered mail to all parties in interest. The Board shall hear and
determine the matter. No party to the proceedings shall have any liability for the payment of
charges in excess of the amount deemed reasonable and necessary provided that the provider is
subject to the jurisdiction of the Board and made a party to the proceedings. As provided in §
2320(d), the Board may, in any case, appoint a disinterested and duly-qualified physician to
make any necessary medical examination of the employee and testify in respect thereto.”

Section 15. Amend § 2347, Tiile 19, Delaware Code by striking the word “Board” as it appears
in the third, sixth, and seventh sentences and inserting the word “Department” in its place.
Further amend § 2347 by striking the words “by the Board” as they appear in the eighth and
ninth sentences and inserting the words “by the Department” in lieu thereof. Further amend §
2347 by adding a new final paragraph to read as follows: “The first two sentences of the fifth
paragraph of this section shall apply only to employers insured by insurance carriers. Nor shall
they apply to self-insured employers who shall be responsible for payment of their own claims

under this section.”

Section 16. Amend § 2348, Title 19, Delaware Code, by striking it in its entirety and inserting in
lieu thereof the following:

“§ 2348. Hearings: notice of awards; evidence.

(a) In all hearings before the Board, the Board shall make such inquiries and
investigations as it deems necessary. Unless otherwise stipulated by counsel and approved by
the Department, the hearings shall be held in the Division of Industrial Affairs Office nearest the
site where the injury occurred or, if the accident occurred out of the State, in any county
designated by the Department as convenient for the parties,




188 Chapter 84
Vol. 71

(b) In acontroversy as to the responsibility of an employer or the employer’s insurance
carrier for the payment of compensation and other benefits under Part II of this title, any party in
interest may petition the Board in writing for a hearing and award. The petition shall be sent to
the Department’s offices in Wilmington and shall set forth the reason for requesting the hearing
and questions in dispute which the applicant expects to be resolved.

(c) The Department shall schedule a hearing by fixing its time and place, subject to
review by the Board upon written objection by a party. The notice shall be given in hand or by
certified mail, return receipt requested. Hearings pursuant to §§ 2324, 2325, and 2347 of this
chapter shall be heard as expeditiously as practicable, but, absent compliance with subsection (h)
hereof, in no case more than one hundred twenty (120) days from the date of Notice of Pre-Trial
Conference to be issued by the Department. Unless excused for good cause shown, failure of
any or all parties in interest to appear at a duly scheduled hearing or to petition for a continuance
shall bar such parties from any further action concerning an adverse decision, a decision by
default, or a dismissal of a petition for hearing and award.

(d) The Superior Court shall, in accordance with such rules as the Court may make,
provide for the obtaining of evidence outside of the State to be used in hearings before the Board.
Subject to the approval of a Hearing Officer, the parties in interest in any cause may agrec upon
different methods of taking such evidence.

(e) Subpoenas provided for in accordance with this chapter shall be effective
throughout the State.

H Whenevér a cause shall be remanded to the Board for a rehearing, all evidence
theretofore taken before the Board in a previous hearing or hearings, shall become part of the
evidence in the hearing upon remand.

(g8) In those instances where an expedited hearing is requested, the petition for
hearing shall set forth the facts in sufficient detail to support the request for an expedited hearing.
If such a request is uncontested, the request shall be granted by the Department. If such a request
is contested, the Board shall determine the matter.

(h) Requests for continuance may be granted only upon good cause shown by the
party requesting the continuance. Good cause shall be set forth in the Rules of Procedure of the
Industrial Accident Board. A request for continuance, may be granted or denied by the
Department. If a party objects to the Department’s decision or another party’s motion, it may, by
motion, seek Board review, and the Board shall determine the matter.

1. With respect to any extension of the one hundred twenty day hearing deadline
established by subsection (c ) hereof, a written motion requesting the continuance shall be filed
setting forth the basis for a good cause continuance pursuant to the Rules of Procedure of the
Industrial Accident Board which, in the movant’s opinion, justify such relief. With respect to
such an extension request, the Board shall issue a written order specifying that good cause for
such an extension exists under a specific Rule of Procedure of the Industrial Accident Board.

2. With respect to any request for an extension of a hearing beyond one-hundred eighty
(180) days from the date of the petition, the party seeking the continuance must demonstrate that
good cause for such an extension exists under a specific Rule of the Industrial Accident Board
and extraordinary circumstances exist which warrant the award of such continuance in the
interests of justice. If such extension is to be granted, the Board’s order shall be accompanicd by

the following:

a. A specific finding stating that good cause for such an extension exists under a
Rule of Procedure of the Industrial Accident Board, and stating the reasons why a continuance,
rather than the use of other case management measures (including but not limited to, precluding
the presentation of certain withesses or other evidence by the party responsible for the delay), is
necessary in the interests of justice;
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b. In any instance where such a continuance is sought by the petitioner, a specific
finding that the petitioner has demonstrated that the petitioner has prosecuted its petition with
due diligence; and

c.  With respect to any party whose lack of diligence caused the need for a
continuance, an order of such remedial action as is consistent with Rules of Procedure of the
Board and is just under the circumstances.

Where a petitioner’s or respondent’s lack of diligence has caused the motion for a
continuance, to remedy such lack of diligence and to ensure a speedy, cfficient, and just
resolution of the matter, the Board shall consider dismissing the petition or provisionally
awarding the relief sought by the petition.

(i) At such hearing, it shall be incumbent upon all parties to present all available
evidence and the Board shall give full consideration to all evidence presented. In addition, the
Board may examine all witnesses. If either party or the Board secks to utilize the medical
testimony of an expert, it may do so provided that prompt and adequate notice to the opposing
party or parties is given. Medical testimony of an expert may be presented by: deposition; by
live testimony at the hearing; by telephonic testimony at the hearing; or by videotape.

(1)) The Board may recess the hearing to a date certain and direct the parties, or any of
them, to provide such further information as may be necessary to decide the matter.

(k)  No later than fourteen days after a hearing, the Board shall render a written
decision that succinctly and clearly states its findings of fact and conclusions of law. To that
end, where appropriate, the Board may render a decision at the hearing and read such decision
into the record for its incorporation in the hearing transcript. Each Board decision shall be filed
among the Board’s records, and a copy thereof shall be served personally on or sent by certified
mail to each of the parties in interest or to the attorneys representing the parties, if such parties
are represented by counsel. In any instance where a decision cannot be reached within fourteen
days, the Board shall provide the parties with a written estimate of when the decision will be
rendered. Such additional time shall not exceed an additional fourteen days.”

Section 17. Amend § 2361(b), Title 19, Delaware Code by striking it in its entirety and
substituting, in lieu thereof, the following:

*“(b) Where payments of compensation have been made in any case under an agreement
approved by the Board or by an award of the Board, no statute of limitation shall take effect until
the expiration of § years from the time of the making of the last payment for which a proper
receipt has been filed with the Department.”

Section 18. Amend § 2361(c), Title 19, Delaware Code by striking the words “Secretary of the
Board” as they appear therein and inserting the word “Department” in lieu thereof.

Section 20. Amend § 2392(c), Title 19, Delaware Code by striking the words *“and the Board” as
they appear in the first sentence;

Section 21. Amend § 2395, Title 19, Delaware Code by striking the words “Second Injury and
Contingency Fund” as they appear in the title therein and inserting the words “Workers’
Compensation Fund” in lieu thereof:

Section 22. Amend § 2395, Title 19, Delaware Code by striking the words ‘and self-insureds’
from the title of said section, striking subsection (b), changing the designation of subsection (c)
to (b) and the designation of subsection (d) to (c), and adding new subsections (d) and (e) thereto
to read as follows:

“(d) Should the Department subsequently determine that the amounts assessed are
insufficient to meet the Fund’s obligations during a calendar year, it may assess insurance
carriers to cover any anticipated deficiency, based upon the allocations for that calendar year as
determined pursuant to subsection (a) of this section.
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(e) Should the Department subsequently determine that the amounts assessed are
sufficient to meet the Fund’s obligations during a calendar year, it shall not assess insurance
carriers until a deficiency is projected based upon the anticipated expenditures for the next
calendar year as determined pursuant to subsection (a) of this section.”

Section 23. Amend § 2396, Title 19, Delaware Code by striking it in its entirety and substituting
in lieu thereof a new section.

* § 2396. Workers’ Compensation Fund. Reimbursement of carriers.

(a) The Workers® Compensation Fund is created for the purpose of making payments
under § 2327, § 2334, or § 2347 of this title by any insurance carrier.

(b) The Department shall perform the administrative, ministerial, fiscal, and clerical
functions of the Workers’ Compensation Fund. The Fund shall be represented by a Deputy
Attorney General in any proceedings that expose thie Fund to liability. Any expenses incurred in
defense of the Fund are payable from said Fund,

(c) With respect to payments made subject to reimbursement under subsection (a),
insurance carriers, on or before December 15 and July I of each year, shall file with the
Department a report setting forth the money expended for said payments during the previous six
months. Reimbursement to such insurance carrier shall be made on the fifteenth day of January
and the first day of August cach yaar.”

Section 24. Amend § 2397, Title 19, Delaware Code by striking it in its entirety.

Section 25. Amend § 507(2), Title 18, Delaware Code by striking the word “workmen’s™ as it
appears therein and inserting the word “workers” in its place; further amend said section by
striking the. words “Industrial Accident Board; as they appear therein and inserting the words

“Department of Labor” in lieu thereof.

Section 26. Amend § 6540(b), Title 18, Delaware Code by striking the word “workmen’s” as it
appears therein and inserting the word “workers™ in its place.

Section 27. Amend § 8510(b), Title 29, Delaware Code by striking the numeral *21” as it -
appears therein and inserting the numeral “23" in its place. )

Section 28. Amend §8511(a), Title 29, Delaware Code by striking the words “Chapter 21 of” as
they appear therein.

Section 29. Amend §8511(b), Title 29, Delaware Code by striking the words “under Chapters 21
and 23" as they appear therein and inserting the words *“‘under Chapter 23" in licu thereof.

Section 30. Amend §2502(b)(3), Title 30, Delaware Code by striking the words “Industrial
Accident Board” as they appear therein and inserting the words “Department of Labor” in lieu

thereof.
Section 31. Amend §§ 2379-2385, Title 19, Delaware Code to delete them in their entirety.

Scction 32. This Act, which is hereby denominated the Workers' Compensation Improvement
Act of 1997, shall become effective one hundred and eighty days after its enactment into Law;
provided, however, that the Hearing Officers provided for in section 2 of the Act may be
appointed and may perform their duties consistent with the Act upon enactment of the Act into
law, if authorization for such action is included in the annual appropriations act.

Approved June 26, 1997
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CHAPTER 85
FORMERLY
SENATE BILL NO. 75

AN ACT TO AMEND TITLE 16 OF THE DELAWARE CODE RELATING TO THE
GENERAL POWERS OF THE SECRETARY, DELAWARE HEALTH AND SOCIAL

SERVICES. :
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF

DELAWARE (three-fifths of all members clected to each house thereof concurring
therein):

Section 1. Amend Section 122, Title 16 of the Delaware Code by deleting subsection (3)
(g) in its entirety and inserting in licu thereof:

“Provide for the sanitary control of tourist camps, trailer camps, and other public camps;”

Section 2. Amend Section 122, Title 16 of the Delaware Code by adding thereto a new
subsection (3) (u) to read as follows:

“u. 1. Promulgate and enforce standards to regulate food establishments which may
include, but are not limited to, restaurants, caterers, temporary food vendors, grocery stores, food

vending machines, ice manufacturers and cottage industries that prepare or handle food for
luman consumption whenever it is determined that said food represents a hazard to the public

‘health,

2. To perform these functions, the Division of Public Health shall have the authority to
collect reasonable fees necessary to defray costs of functions identified in section u.1.

3. For each facility required by regulations to hold a permit, the following fee shall be

assessed:

Food Establi Permi

Type of Establishment Eee
Public Eating Place $100
Retail Food Store $100
lce Manufacturers $30
Commercial Food Processors $30
Vending Machine Location $30

4. For each facility required by regulation to have a plan review, the following fee shall

be assessed:

Food Establist Plan Revi

Square Footage Fee
1000 or less $50
1001-5000 $100
5001-10000 $150

10001-15000 $200
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15001-above $250

5. Churches, schools, fire companies and other non-profit organizations are exempt from
these fees.”

Section 3. Amend Section 3504 of Title 16 of the Delaware Code by deleting said
section in its entirety and inserting in lieu thereof:

“The Department of Health and Social Services may promulgate and enforce standards to
regulate food processing establishments which may include, but are not limited to, canneries,
factories and cottage industries that process food for human consumption whenever it is
determined that said food represents a hazard to the public health.”

Section 4. Amend Chapter 35, Title 16 of the Delaware Code by deleting in their
entirety Sections 3505 and 3506 and renumbering the remaining sections accordingly.

Section 5. Amend Chapter 37, Title 16 of the Delaware Code, Poultry Processing, by
deleting said chapter in its entirety.

Section 6. Amend Chapter 39, Title 16 of the Delaware Code, Tomato Processing, by
deleting said chapter in its entirety.

Section 7. Amend Chapter 45, Title 16 of the Delaware Code, Food Storage, by deleting
said chapter in its entirety. ~

Approved June 26, 1997




Chapter 86 193

Vol. 71

CHAPTER 86
FORMERLY

HOUSE BILL NO. 197
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND TITLE 16 OF THE DELAWARE CODE RELATING TO BIRTH

DEFECTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Chapter 2, Title 16 of the Delaware Code by striking Chapter 2 in its

entirety and by substituting in lieu thereof the following:

“Chapter 2. Birth Defects Surveillance, Registration, and Treatment Program.

§ 201. Purpose.

(a) The intent of the General Assembly is to provide financial assistance for the
treatment of children with birth defects and to require the establishment and maintenance
of a birth defects surveillance system and registry for the State.

(1) Surveillance system and registrv. Responsibility for establishing and

maintaining the system and registry is delegated to the Department of Health and
Social Services, along with the authority to exercise certain powers to implement
the system and registry. To ensure an accurate and continuing source of data
concerning birth defects, the General Assembly by this chapler requires certain
health care practitioners and all hospitals and clinical laboratories to make
available to the Department of Health and Social Services information contained
in the medical records of patients who have a suspected or confirmed birth defect
diagnosis. All confirmed birth defects shall be classified and coded using the
medically recognized system of International Classification of Diseases, Ninth
Revision, Clinical Modification (ICD-9-CM), as well as the six-digit modified
British Pediatric Association system (BPA/ICD-9), and ali subsequent revisions to
these publications which -are used by the Centers for Disease Control and
Prevention. It is intended that the product of these efforts will be a central data
bank of accurate, precise, and current information regarding all birth defects
diagnosed or treated, or both, in this State.

(2) Treatment. The cost of trealing children for birth defects can be
prohibitive and impose a substantial burden upon the children’s families beyond
the resources of those families and beyond the resources of state, federal, or
private agencies. The treatment of such children is in the best interest and welfare
of the people and the State.” It is the intent of this chapter (o provide assistance
with the cost of treatment for children so afflicted.

Treatment paid for under this program shall be provided, insofar as possible,
within the State. The Secretary of the Department of Health and Social Services shall
establish rules and regulations for the eligibility of persons requesting services under this
chapter, including the ability of thosc persons to pay for services, and for the
disbursement of funds appropriated for this program. However, this chapter will in no
way affect the rights, liabilities, or duties of the Secretary of the Depaitment of Health
and Social Services, or of persons or guardians of persons requesting services under this
chapter, from operation of laws or prior existing laws and, in particular, 29 Del. C. §

7940.

§ 202. Definitions.




h

194 Chapter 86
Vol. 71

The following words, terms, and phrases, when used in this chapter, shall have the
meanings ascribed to them in this section, except where the content clearly indicates a
different meaning.

(1) ‘Department’ means the State of Delaware Department of Health and
Social Services.

(2) ‘Birth defect’ means any structural or biochemical abnormality,
regardless of cause, diagnosed at any time before or after bisth, that requires
medical or surgical intervention or that interferes with normal growth or
development.

(3) “Surveillance’ means the process of identifying and investigating birth
defects in children under age 5.

(4) ‘Registry’ means a central data bank containﬂlg collected, classified,
coded, and stored data relating to defects in children under

age 5.

-

§ 203. Birth Defects Surveillance and Registry Program.

The Department may adopt, promulgate, amend, and repeal any rules and
regulations necessary to accomplish the purpose of this chapter. These rules and
regulations may include provisions for:

(a) The establishment and maintenance of an up-to-date registry that shall
document every diagnosis or treatment, or both, of any birth defect in any child
under age S in this State;

(b) The establishment of a procedure for reporting to the Department,
within 30 days of initial diagnosis or treatment, every occurrence of a birth defect
in any child under age 5 in this State. The procedure shall include the reporting of
specified information, through a combined system of active and passive
surveillance, on every child under age 5 with one or more birth defects. Specified
information shall be deemed necessary and appropriate to accomplish the purpose
of this chapter and in accordance with the recommendations from the Centers for
Disease Control and Prevention, for the following reasons:

1. To identify risk factors for birth defects;
2. To investigate the causes and prevalence of birth defects;

3. To develop preventive strategies to decrease occurrences of birth
defects;

4, To analyze incidences, prevaience, and trends of birth defects through
epidemiological studies; or

5. To investigate the morbidity and mortality rates resulting from birth
defects.

(c) Those required to report to the Department occurrences of birth defects shall
include: )

(1) any physician, surgeon, dentist, podiatrist, or other health care
practitioner who diagnoses or provides treatment, or both, for children under age
5 with birth defects;

(2) the designated representative of any hospital, dispensary, or other
similar public or private institution that diagnoses or provides treatment, or both,
for children under age 5 with birth defects; and
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(3) the designated representative of any clinical laboratory that pcrforms
any test which identifies children under age 5 with birth defects;

(d) The establishment of a procedure for the publication and distributidn of
fors, instructions, and notices required by this chapter or necessary to accomplish the
nurpose of this chapter; and

(e) The establishment of a procedure to obtain follow-up information from those
required to report occurrences of birth defects pursuant to this chapter. Any follow-up
information, including family, physician, hospital, or laboratory contact deemed
necessary by the Department, shall be submitted to the Department at least one time each
year by those required to report occurrences of birth defects.

(f) The provisions of this chapter and any rules or regulations issued pursuant to
this chapter shall not apply to any person or private institution that, as an exercise of
religious freedom, treats the sick or suffering by spiritual means through prayer alone.

(g) A parent, custodian, or guardian of an infant having any birth defect may
refuse disclosure to the surveillance system and registry of the infant’s name and
identifying information on the grounds that such birth defect identification is contrary to
the religious tenets and practices of the infant’s parent, custodian, or guardian.

§ 204. Confidentiality of reports.

. (a) Any report of the diagnosis or treatment, or both, of a birth defect made

_ pursuant to this chapter shall not be divulged nor made public in any way that might tend
to disclose the identify of the person, or family of the person, to whom it relates.
However, patient-identifying information may be exchanged among authorized agencies
as approved by the Department and upon receipt by the Department of satisfactory
assurances by those agencies of the preservation of the confidentiality of such

information.

(b) No individual or organization providing information to the Department in
accordance with this chapter shall be deemed to be liable for, or held liable for, divuiging

confidential information.
§ 205. Compulsion prohibited.

Nothing in this chapter shall be construed to compel any person to submit to any
medical or public health examination, treatment, or supervision.

§ 206. Violations.

Any person or entity who is required to report the diagnosis cr treatment, or both,
of any birth defect in any child under age 5 and who violates any provision of this chapter
shall be fined up to $100.00 for each violation. Justices of the Peace Courts shall have

jurisdiction of any offense under this chapter.”

Section 2. [If any provision of this Act or the application thereof to any person or

circumstance is held invalid, such invalidity shall not affect other provisions or applications of
the Act which can be given effect without the invalid provision or application, and to that end the
provisions of this Act are declared to be severable.

Approved June 26, 1997
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CHAPTER 87
FORMERLY

HOUSE BILL NO. 236
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 21, DELAWARE CODE RELATING TO THE UNIFORM
COMMERCIAL DRIVERS ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 2603, Title 21, Delaware Code by striking subsection (21) in its
entirety and substituting in lieu thereof the following:

*(21) ‘Out-of-service order’ means a declaration by the Federal Highway
Administration or an authorized enforcement officer of a federal, state, local, or
governmental agency from Puerto Rico, Canada or Mexico, that a driver, or a commercial
motor vehicle, or motor carricr operation (as defined in the Federal Motor Carrier Safety
Regulations), is out- of-service pursuant to § 386.72 (imminent hazard), § 392.5
(intoxicating beverage). § 395.13 (drivers declared out-of-service), or § 396.9 (inspection
of motor vehicles in operation), of the Federal Motor Carrier Safety Regulations, or
comparable laws of any governmental agency referred to above, or the North American
Uniform Out-of-Service Criteria.”

Section 2. Further Amend § 2603, Title 21, Delaware Code, by striking subsection (23)
in its entirety and substituting in lieu thereof the following:

“(23) ‘State’ for the purpose of this Chapter means a state, territory or possession
of the United States, the District of Columbia, the Republic of Mexico, the
Commonwealth of Puerto Rico, and any province of the Dominion of Canada.”

Section 3. Amend § 2612, Title 21, Delaware Code by inserting as new § 2612(h) the
following:

*(h) After September 30, 1997, a driver who is convicted of violating an out-of-
service order is disqualified for the following periods:

(1) First Violation. A driver shall be disqualified for a period of not less
than 90 days nor more than one year, if the driver is convicted of a first violation
of an out-of-service order. If any such driver is transporting hazardous materials
required to be placarded under the Hazardous Materials Transportation Act, or is
operating a motor vehicle designed to transport more than 15 passengers,
including the driver, that driver shall be disqualified for a period of not less than
180 days nor more than two years.

(2) Sccond Violation. A driver shall be disqualified for a period of not
less than one year, nor more than five years if, during any 10-year-period, the
driver is convicted of two violations of out-of-service orders in separate incidents.
If any such driver is transporting hazardous materials required to be placarded
under the Hazardous Materials Transportation Act, or is operating a motor vehicle
designed to transport more than 15 passengers, including the driver, that driver
shall be disqualified for a period of not less than three years nor more than five

years.

(3) Third or Subsequent Violations. A driver shall be disqualified for a
period not less than three years nor more than five years if, during any ten year
period the driver is convicted of three or more violations of out-of-service orders
in separate incidents.
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(4) Additional Penalties. In addition to disqualification, drivers may be
fined not less than $1,000 nor more than $2,500 if convicted of violating an out-
of-service order. Employers convicted of violating an out-of-service order may be
fined not less than $2,500 nor more than $10,000.”

Approved June 26, 1997

CHAPTER 88
FORMERLY

SENATE BILL NO. 110
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO ASSAULTS
IN DETENTION FACILITIES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §1254(a), Title 11, Delaware Code by deleting the word “guard”, and
inserting the words “correctional officer”.

Section 2. Amend §1254(b), Title 11, Delaware Code by deleting the word “guard”, and
inserting the words “correctional officer”.

Section 3. Amend §1254, Title 11 of the Delaware Code by redesignating paragraph (c)
as paragraph (d) and inserting a new paragraph (c) to read as follows:

“(c) Any person who, being confined in a detention facility, intentionally strikes
with urine, feces or other bodily fluid, a correctional officer or other State employec of a
detention facility acting in the lawful performance of duties shall be guilty of a Class D

felony.

Notwithstanding Chapter 45 of this Title, any person convicted for a vioiation of
this subsection shail be imprisoned for a8 mandatory minimum period of one year which
shall commence upon final conviction. Such sentence shalf not be suspended nor shall
the defendant be eligible for parole or probation.

When charged with a violation of this subsection, the defendant shall be tested for
diseases transmittable through bodily fluids. The cost of such tests to be assessed as costs
upon conviction. The results of such tests shall be provided only to the Attorney General,
the victim of the assault, the defendant and the Department’s medical care provider.”

Approved June 26, 1997
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CHAPTER 89
FORMERLY

HOUSE BILL NO. 249
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE RELATING TO TRAFFIC
LAWS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 4101, Title 21, Delaware Code by inserting as new § 4101(d) the
following:

*“(d) Liability for failure of owner to comply with traffic light signals.

(1) The Department of Public Safety and/or the governing body of any city or
any county, may provide by regulation or ordinance for the establishment of a program
imposing monetary liability on the owner of a motor vehicle for failure to comply with
traffic light signals in accordance with the provisions of this subsection. This subsection
allows the Department of Transportation, and/or the goveming body of any city or
county, to install and operate traffic light signal violation monitoring systems; provided,
however, that in the event the installation other than by the Department of Transportation
on State maintained streets or roads, the Department of Transportation must first approve
such installation.

2) The owner of the vehicle shall be liable for a monetary penalty imposed
pursuant to this subsection if such vchicle is found, as evidenced by information obtained
from a traffic light signal violation monitoring system, to have failed to comply with a
traffic light signal. Enforcement, arrest, bail, appeal, procedures for payment of penalties
and distribution of penalty payments collected shall be governed in the same manner as
any parking or other non-moving violation under Chapter 7 of Title 21 and such penalties
shall be subject to the voluntary assessment provisions of 21 Del. C. § 709.

(3)  Proof of a violation of this subsection shall be evidenced by information
obtained from a traffic light signal violation monitoring system authorized pursuant to
this subsection. A certificate, sworn to or affirmed by a technician employed by a
governmental body authorized to impose penalties pursuant to this subsection, or a
facsimile thereof, based upon inspection of photographs, microphotographs, videotape, or
other recorded images produced by a traffic light signal violation monitoring system,
shall be prima facie evidence of the facts contained therein. Any photographs,
microphotographs, videotape, or other recorded images evidencing such a violation shall
be available for inspection in any proceeding to adjudicate the liability for such violation
pursuant to regulation, ordinance or other law adopted pursuant to this subscction.

(4)  The owner of any vehicle found to be in violation of this subsection (d)
shall be held prima facie responsible for such violation in the same manner as provided
for under 21 Dgl. C. § 7003.

5) For purposes of this subsection (d) only, ‘owner’ means the registered
owner of such vehicle on record with the Division of Motor vehicles, provided, however,
that in the event that the owner is a vehicle leasing company licensed to do business in
this state; the ‘owner’ for purposed of this subsection shall mean the person shown on the
records of the Division of Motor Vehicles to be the lessee of such vehicle. Vehicle rental
companies are excluded from the definition of ‘owner’ for purposes of this subsection (d)
only. For purposes of this subsection, ‘traffic light signal violation monitoring system’
means a vehicle sensor installed to work in conjunction with a traffic light that
automatically produces two or more photographs, two or more microphotographs, a
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videotape, or other recorded images of each vehicle at the time. it is used or operated in
violation of this subsection.

(6) Imposition of a penalty pursuant to this subsection shall not be deemed a
conviction of the owner and shall not be made part of the operating record of the person
upon whom such liability is imposed, nor shall it be used for insurance purposes in the
provision of motor vehicle insurance coverage. No monetary penalty imposed under this
subsection shall exceed fifty dollars but court costs and assessments for the Victim’s
Compensation Fund and the Videophone Fund may be imposed in addition to the
maximum monetary penalty.

)] A summons for a violation of this subsection may be executed by mailing
by first-class mail a copy thereof to the address of the owner of the vehicle as shown on
the records of the Division of Motor Vehicles.”

Section 2. Amend §4101, Title 21, of the Delaware Code by inserting as new
4101(e) the following:

*(e) Notwithstanding any other provision in this section, if the motor
vehicle which is found by the traffic light signal violation monitoring system to have
failed to comply with a traffic light signal is commereially licensed, then the owner of
that vehicle shall be sent notice of the date, time and location of the violation with two
photographs thercof. Within ten days of the receipt of said notice, the owner of the
vehicle shall provide the law enforcement agency which has issued the summons with the
name and address of the driver of the vehicle at the date, time and location of the
violation and within the same time period, shall provide the driver of the vehicle with the
photographs of the violation. After receipt by the law enforcement agency which has
issued the summons of the name and address of the driver of the vehicle at the time of the
violation, the driver of the vehicle shall be prima facie responsible for such violation in
the same manner as provided for under 21 Del. C, §7003 and shall be subject to the
provisions of this section. Failure of the owner of the vehicle found to be in violation of
subsection (d) to provide the name and address of the driver at the time of the violation
within the period prescribed shall cause the owner to be held responsible as set forth in
subsection (d)(4).”

Approved June 26, 1997

CHAPTER 90
FORMERLY
HOUSE BILL NO. 146

AN ACT TO AMEND CHAPTER 31, TITLE 19 OF THE DELAWARE CODE RELATING
TO UNEMPLOYMENT COMPENSATION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section |. Amend § 3105, Chapter 31, Title 19 of the Delaware Code by striking the
dollar amount “$8,000” as it a appears in the first sentence therein and in its place inserting the
dollar amount “$13,000”.

Section 2. Amend § 3105, Chapter 31, Title 19 of the Delaware Code by striking the
dollar amount “$6,000” as it appears in the second sentence therein and in its place inserting the
dollar amount “$10,000”.

Section 3. This Act shall take effect July 1, 1997.

Approved June 26, 1997
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CHAPTER 91
FORMERLY

SENATE BILL NO. 80
AS AMENDED BY HOUSE AMENDMENT NO. 2

AN ACT TO AMEND CHAPTER 13, TITLE 10, DELAWARE CODE RELATING TO
JUDGES OF THE COURT OF COMMON PLEAS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE ’

Section 1. Amend Section 1302(d), Title 10, Delaware Code by striking it in its entirety
and inserting in lieu thereof a new Section 1302(d) to read as follows:

“(d) The Judge appointed by the Governor as Chief Judge shall be the
administrative head of the Court during the term of his or her appointment.”

Section 2. Amend 1303(a), Title 10, Delaware Code by striking the last sentence thereof,
and.by adding two new sentences in its place as follows: “The Governor shall appoint one Judge
of the Court as Chief Judge of the Court to hold office during the term of his appointment.
Nothing in this section shall affect the ability of the current Chief Judge of the Court of Common
Pleas to serve in that capacity for the duration of his current term of office.”

Section 3. The Governor, by and with the consent of a majority of all the members
elected to the Senate, shall appoint the Chief Judge of the Court of Common Pleas from among
the Judges of the Court of Common Pleas sitting as of June 28, 1997 to serve as Chief Judge
until the end of his or her existing term as a Judge of that Court. Such Chief Judge shall be
removable during such term only on the same basis as a Judge nominated by the Governor and
confirmed by the Senate to serve a full term as the head of a state court would be removable
during his or her term. Future appointments pursuant to § 1302(d), Title 10, Delaware Code

shall be for 12 years.
Approved June 30, 1997
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CHAPTER 92

FORMERLY
HOUSE BILL NO. 153
AS AMENDED BY
HOUSE AMENDMENT NO. 1

AN ACT TO AMEND TITLE 22 OF THE DELAWARE CODE RELATING TO PARKING
AUTHORITIES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §504(bj(1) Title 22 by striking subsection (1) in its entirety and
substituting in licu thercof the following:

“(1) To have existence as a corporation in perpetuity unless the articles of
incorporation limit the duration of the corporation’s existence to a specified date.

Approved June 30, 1997
CHAPTER 93
FORMERLY
HOUSE BILL NO. 252
AN ACT TO AMEND TITLE [l OF THE DELAWARE CODE RELATING TO ESCAPE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §1251, Title 11 of the Delaware Code, by deleting the period
appearing at the end of the first sentence and by inserting in lieu thereof the following:

“, including placement in non-secure facilities by the Division of Youth
Rehabilitative Services.”

Approved June 30, 1997




202 Chapter 94
Vol. 71

CHAPTER 94
FORMERLY
HOUSE BILL NO. 264

AN ACT TO AMEND CHAPTER 272, VOLUME 63, LAWS OF DELAWARE, AS
AMENDED, RELATING TO THE TOWN OF CAMDEN,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (two-thirds of all members elected to each house thereof concurring
therein): ’

Section 1. Amend Chapter 272, Volume 63, Laws of Delaware, as amended, by deleting
the heading immediately preceding Section 7, “Method of Making Nominations for Town
Councilman” and substituting in lieu thereof the fr!lowing:

“Method of Nominating Candidates for Mayor and Town Council.”

Section 2. Further amend Chapter 272, Volume 63, Laws of Delaware, as amended, by
creating a new Section 6 to read as follows:

. “CANDIDACY FOR MAYOR OR TOWN COUNCIL.”
Section 6. Each candidate for Mayor or Town Council shall be nominated as follows:

(a) Each candidate shall notify the Town Council in writing of his or her
candidacy for the office of Mayor or Town Council.

(b) All such notifications of candidacy shall be filed in person at the Town Hall
during regular business hours, not earlier than the opening of business on the first
Monday of December and prior to the close of business on the last Friday of January.
Town Hall will be open until 8:00 p.m. on the third Wednesday of January for candidates
to file. All notifications of candidacy shall be publicly presented to the Town Council at
the regularly scheduled meeting of Council in February of each year,

(c) Town Council shall make provisions for voting machines to be used and shall
also cause to be printed sufficient absentee ballots in order for each citizen of the Town to
vote at the Annual Municipal Election. Such ballot shall contain the names of all persons
nominated and shall designate the office for which each is a candidate. Absentee ballots
shall be made available for completion beginning the 2nd Monday of February through
the close of business on the day immediately preceding the Annual Municipal Election.”

Section 3. Further amend Chapter 272, Volume 63, Laws of Delaware, as amended, by
deleting subsection (d), Section 7, in its entirety and substituting in licu thereof the following:

“(d) At such Annual Municipal Election or special election of the Town, every
person shall have one (1) vote, provided that he or she: (1) has attained the age of
eighteen (18) years on the date of the Annual Municipal Election; (2) is domiciled in the
Town of Camden; and (3) has properly registered to vote in the Town of Camden. For
purposes of this Section, a person is ‘domiciled’ in Camden when he or she physically
resides within the corporate limits of the Town with the actual intent to make that
residence his or her fixed permanent home; however, any person who is enlisted or
engaged in any government service of the United States or any military organization of
this State or of the United States, which service requires him or her to reside outside the
limits of the Town, shall be considered to be domiciled in the Town during the period of
his or her service; so long as it remains his or her actual intention to retain the Camden
residence as his or her fixed and permanent home. The Town of Camden shall maintain a
voter registration book at Town Hall which shall contain the following information: (1)
the names of the registered voters arranged in alphabetical order; (2) the address of each
registered voter; (3) the birth date of each registered voter; and (4) the date that the
registrant became domiciled in the Town of Camden.”

Approved June 30, 1997
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CHAPTER 95
FORMERLY
HOUSE BILL NO. 279

AN ACT TO AMEND CHAPTER 339, VOLUME 62, LAWS OF DELAWARE, AS
AMENDED, RELATING TO THE TOWN OF SMYRNA,

BE IT ENACTED BY THE GENFRAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend paragraph (1) of subsection (b) (“Alteration of Boundaries”) of
Section | (“Boundaries and Town Plot”) of Chapter 339, Volume 62, Laws of Delaware by
adding, at the end thereof, a new paragraph to read as follows:

“The Council may, in the resolution proposing the inclusion of territory(s) and
calling for a special election, or by separate resolution, propose the zoning
classification(s) of the territory(s) (or pottions thereof) proposed to be annexed, and direct
the taking of such actions (including the publication of notice and the holding of public
hearings) prior to the holding of the special election, as necessary to enable the Town
Council to designate the zoning classification(s) of the annexed territory(s) (or portions
thereof) contingent upon a majority of the votes cast in the special election being in favor
of such annexation.”

Section 2. Amend paragraphs (7) and (8) of Section (b) (“Alteration of Boundaries”),
Section | (“Boundaries and Town Plot"), Chapter 339, Volume 62, Laws of Delaware, by
redesignating the same as paragraphs (8) and (9) respectively, and inserting a new paragraph (7)
as follows:

“(7) In the event that, prior to the special election, the Town Council shall have
designated the zoning classification(s) of the territory(s) (or portions thereof) proposed to
be annexed, such designation being contingent upon a majority of the votes cast in such
special election being in favor of such annexation, all as provided in Section ! (b) (1)
‘above, the Town Council shall, in the resolution annexing such territory pursuant to
Section 1 (b) (6) above, or by separate resolution adopted contemporaneously therewith,
designate the zoning classification(s) of any territory(s) (or portions thereof) being
annexed into the Town. Such zoning classification(s) so designated shall not be amended
or changed by the Town Council, without written consent of the record owner(s) of such
lands, for a period of three years following the date of the final annexation resolution

adopted pursuant to Section ! (b) (6).”

Section 3. Amend subparagraph (2) (“Contracts with the Town”), of paragraph (d)
(“Prohibitions™), of Section 3 (“Mayor, Town Council"), Chapter 339, Volume 62, Laws of
Delaware, by deleting the words “$250.00” and substituting in place thercof the words “one
thousand dollars ($1,000.00)". -

Section 4. Amend subparagraph (d) (“Duties of Secretary”) of Section 4 (“Organization
of Council™), Chapter 339, Volume 62, Laws of Delaware by inserting the words *, during the
temporary absence or disability of the Mayor and Vice-Mayor, act as Mayor and while so acting
be vested with all the powers, duties, and authority of the Mayor;” after the word “... of Council

at all meetings...”.

Section 5. Amend subparagraph (2) of paragraph (b) (“Chief of Police”) of Section 6,
Chapter 339, Volume 62, Laws of Delaware, by striking the same in its entirety and substituting

in lieu thereof the following:

“(2) The Chief of Police shall employ all personnel as necessary to fill those
positions within the police department as authorized and funded by the Town Council.
Subject to all applicable state statutes and subject to any applicable Town personnel rules,
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_ regulations, policies or ordinances, the Chief of Police shall also be authorized to

discipline, suspend, with or without pay, layoff, and/or terminate and discharge any
employee within the Smyma Police Department, The Chief of Police shall have
operational control of the daily routine of the Police Department. The Chief of Police
shall be subordinate and answerable to the Town Manager.”

Section 6. Amend subparagraph (4) of paragraph (a) (“Assessments™) of Section 7

(“Assessment, Appeals”™), Chapter 339, Volume 62, Laws of Delaware, by deleting the words
“first Council meeting in April” and substituting in place thercof the words “first Monday in

March™.

Section 7. Amend paragraph (c) (“Assessment Appeals”) of Section 7 (“Asscssment,

Appeals”) Chapter 339, Volume 62, Laws of Delaware, by deleting the same in its entirety and

substituting in place thereof the following:

“(c) Assessment Appeals

The Town Council shall annually fix the sum to be assessed upon each and every
citizen owning taxable real property within the limits of said Town, and the sum so fixed
shall be one and the same for every class and description of citizens. A Committee
composed of two or more Council members shall, after receiving. the three copies of
assessment from the Board of Assessment as hereinbefore provided and after assessing
the real estate of the members of the Board of Assessment, cause two of the copies of the
asscssment to be hung up in two such public and convenient places as Council shall
designate in said Town where they shall remain for at least ten days prior to the first
Monday in April for public inspection, and hold a Court of Appeals on Appeal Day
which shall continue open from 4:00 p.m. unti} 7:00 p.m. of said day at the Town
Manager's office in said Town or at such other place as may be designated in the two
copies of the assessment hung up as aforesaid at which time and place the Committee of
two or more Council members shall hear appeals from the said assessment and may make
recommendations to Council on such corrections, additions to, or alterations in said
assessment as the Committee determines to be proper. The Committee may adjourn the
Court of Appeals to the following day if all appeals cannot be heard on the regular

Appeal Day above provided for. At the next ensuing regular or special meeting the Town -

Council will review the recommendation(s) of the Committee and make such corrections,
authorize such additions to or alterations in said assessments as they determine to be
proper. Notice of the hanging up of said two assessment lists, and also at the same time,
notice of the time and place of hearing appeals, shall be given by posting notices in at
least five public places in the Town of Smyma and advertising at least once in a
newspaper of general circulation in the Town at least ten days prior to the first Monday in
April. The determination and decision of the Town Council upon any appeal or upon any
matter relating to such assessment shall be final and conclusive. No member of Council
shall sit to hear his own appeal but such appeal shall be heard and determined by the
other members of Council.” o

Section 8. Amend subparagraph (2) (“Tax Lien”) of paragraph (c) (“Collection™) of §8

(“Taxation of Collection”) of Chapter 339, Volume 62, Laws of Delaware, by deleting the same

in its entirety and substituting in place thereof the following:

*“(2) mequnxcamdﬁhﬂm All taxes laid and imposed under the provisions

of this Charter, as well as charges, costs, and/or other assessments added to the
assessment list under §8(b)(2) above shall be, constitute, and continue as a licn against
such real property from the time such list is approved by the Council under §8(b)(3) for a
period of ten years from the date prescribed by this Charter for the delivery of the
assessment or duplicate to the Town Manager; provided that if the real estate remains the
property of the person(s) who was/were the owner(s) at the time it was so assessed, the
fien shall continue until the same is collected in full. The lien of such taxes shall have
priority over all other liens except as provided under 29 Del. C, §2906(b) or any future

~ corresponding provision of Jaw.
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Except as provided otherwise herein, the provisions of 9 Del.C, Chapter 87 .
(“Coltection of Delinquent Taxes™), as it may from time to time hereafter be amended,
shall be deemed and held to apply to all taxes laid and/or imposed, and to all charges,
costs, or other assessments added to the assessment list delivered to the Town Manager
for collection under §8(b)(4) above;”

Section 9. Further amend paragraph (c) (“Collection”) of Sectioni 8 (“Taxation and
Collection”) of Chapter 339, Volume 62, Laws of Delaware by adding a new subparagraph (3) to
read as follows: .

“(3) Costs and Attorneys Fees, In any proceeding (including but not limited to

attachment, monition, tax sale, or debt action) by the Town Manager for the collection of
taxes and/or charges owed to the Town which have been added to the assessment list
pursuant to §8 (b)(2) above and which thereby constitute a lien against said property
under §8 (c)(2) hereafter, the Town Manager shall be entitled to collect, in addition to the
amounts due and the penalties thereon, all documented court costs, attorneys fees, and
other reasonable and necessary out-of-pocket expernses incurred by the Town in such
collection proceedings.” -

Section 10. Amendrpzu'agraph (a)(“Police”) of §19 (“Police and Jail”) of Chapter 39,
Volume 62, Laws of Delaware by adding a new third paragraph to read as foffows:

~ “Each member of the police force shall be vested with all power and authority
within the Town limits and within one mile of said limits (and, in case of the pursuit of an
offender, without limit) of a State Police Officer.”

Section 11. Amend Section 20 (“Contracts to be Advertised”) of Chapter 339, Volume
62, Laws of Delaware by deleting subparagraphs (b) and (c) in their entirety and by deleting the
*(a)" in the first paragraph.

Section 12. Further amend Section 20 (“Contracts to be Advertised””) of Chapter 68,
Volume 70, Laws of Delaware by deleting the words “ten thousand dollars ($10,000)” and in
place thereof inserting the words “fifty thousand doilars ($50,000)".

Section 13. Amend Section 21 (“Transitional Provisions, Separability”) of Chapter 339,
Valume 62, Laws of Delaware by redesignating such section as *Section 22" and inserting a new
Section 21 to read as follows:

“21. Subdivision and Land Development.

21.1 Power to Regulate, In order to provide for the orderly growth and
development of the Town, to promote the health, safety and prosperity, and general
welfare of the present and future inhabitants of the Town, to insure the conservation of
property values and natural resources, including the protection of the Town’s open lands,
water resources, and recreational potential, and to afford adequate provisions for public
utilities, water supply, drainage, sanitation, vehicular access, educational and recreational
facilities, parkland and open space, among other and related activities, the Town may
regulate the subdivision of all land in the Town. Such regulation inay, through ordinance,

include:

(1) Varying procedures for insuring the processing of combining,
partitioning, or land subdivision plans, within a reasonable period of time, relative
to the number of lots or parcels and the extent of improvements required.

(2) Procedures for insuring that the arrangement of the lots or parcels of
land or improvements thereon shall conform to the existing zoning at the time of
recordation and that streets, or rights-of-way, bordering on or within subdivided
land shall be of such widths and grades and in such locations as may be deemed
necessary to accommodate prospective traffic, that adequate easements or rights-
of-way shall e provided for drainage and utilities, that reservations of areas
designed for their use of public grounds shall be of suitable size and location for
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their designated uses, that sufficient and suitable monuments and signage shall be
required, that land which might constitute a menace to safety, health or general
welfare shall be made safe for the purpose for which it is subdivided, and that
“adequate provision is made for water supply, fire protection, sanitary sewage and
drainage is made.

(3) Procedures for encouraging and promoting flexibility and ingenuity in
the layout and design of subdivisions and land development, and for encouraging
practices which are in accordance with contemporary and evolving principles of
site planning and development.

(4) Requiring, through dedication of land, and/or improvements, money in
lieu of land and/or improvements, ‘impact fees’, or otherwise, those subject to
such regulation to provide, at their own expense, such municipal or public
improvements (including enlargement, expansion, improvement, or enhancement
of existing municipal or public improvements) either on-site within the proposed
subdivision or off-site and outside the proposed subdivision, which have a rational
nexus to the proposed land subdivision, combining, or partitioning, including, by
way of example and not in limitation, the paving and/or widening of streets,
installation of sidewalks, curbs, storm sewers, water lines, sanitary sewer lines,
electric distribution lines, street signs, traffic signals, access roads, traffic lanes for
turning, acceleration, and deceleration, playgrounds, parks, and open areas. In
imposing such requirements, the Town may consider and take into account future
as well as immediate needs, and potential as well as present population factors
affecting the neighborhood in question.

(5) Procedures for insuring that any improvements to be constructed on
such lands are in compliance with all appropriate Town ordinances and that the
placement and location of such improvements will not have a significant negative
impact on adjoining properties.

(6) Procedures for securing financial guarantees from the developers of
such lands to insurc satisfactory completion of all such required improvements,
which may include extending the term of such guarantee for a reasonable period
of time (not exceeding three years) beyond the actual completion of such
improvements by the developer or acceptance of such improvements by the Town.

21.2 Recording Unapproved Plans, In the event an ordinance of the Town so provides,
no plat, plot, or plan of land shall be received for filing or recording by the Recorder of Deeds in
and for Kent County unless and until such plat, plot, or plan shall have been approved by the
Town body so authorized to grant such approvals and the fact of such approval shall have been
endorsed in writing upon such plan. If such ordinance so provides, any plat, plot or plan
recorded without approval in writing from the Town body so authorized to grant such approval
shall be voidable by any court of competent jurisdiction.”

Approved June 30, 1997
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CHAPTER 96
FORMERLY
SENATE BILL NO. 109

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE RELATING TO SPECIAL
REGISTRATION PLATES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: :

Section 1. Amend Title 21, Section 2134 by inserting in sub-section (b) after the phrase
“pickup trucks,” the phrase “motorcycles,”.

Approved June 30, 1997
CHAPTER 97

FORMERLY
SENATE BILL NO. 128

AN ACT TO AMEND TITLE 1i{ OF THE DELAWARE CODE REGARDING CERTAIN
CRIMES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 1 { of the Delaware Code by adding thereto a new section, to be
designated as Section 907B, to read as follows:

“§907B. Criminal impersonation of a police officer; class F felony, class C felony.

(a) A person is guilty of criminal impersonation of a police officer when the person,
intending to facilitate the commission of a crime, or while in immediate flight therefrom:

(1) intentionally and without Jawful authority impersonates or otherwise pretends
to be a police officer; or

(2) without lawful authority does any act intended to create or reinforce a false
impression that the person is a police officer.

(b) Criminal impersonation of a police officer is a class E felony, unless during the
course of the commission of the crime, or while in immediate flight therefrom, the person or
another participant in the crime:

(1) causes physical injury to any person who is not a participant in the crime; or

(2) commits class A felony or class B felony as defined by this Title, or any
sexual offense as defined by §761(d) of this Title, in which case it is a class C felony.

(c) Nothing in this section shall preclude a separate charge, conviction or sentence for
any other crime.”

Approved June 30, 1997
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CHAPTER 98
FORMERLY
SENATE BILL NO. 130

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE REGARDING SENTENCING
IN CRIMINAL CASES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 11 of the Delaware Code by adding thereto a new section, to be
designated as Section 234, to read as follows.

*“§234. Definition of Terms Requiring Certain Sentences.

When used for the purpose of describing or requiring a sentence of incarceration imposed
pursuant to this Title, the terms “minimum” “mandatory,” “minimum mandatory” and
“mandatory minirfium” shall be construed as being synonymous.”

Section 2. Amend Section 2104(c)(1) of Title 11 of the Delaware Code by inserting
between the phrases “for which a” and “mandatory minimum” as they appear in said section the
following:

“mandatory, minimum, minimum mandatory, or”

Section 3. Amend Section 2104(c)(2) of Title 11 of the Delaware Code by inserting
between the phrases “for which a” and “mandatory minimum” as they appear in said section the
following:

“mandatory, minimum, minimum mandatory, or”

Section 4. Amend Section 2104(c) by adding immediately after the last sentence of said
subsection the following:

“The provisions of this subsection shall not apply to pleas or convictions for any
felony set forth in Title 21 of this Code.”

Section 5. Amend Section 4204(d) of Title 11 of the Delaware Code by striking the
words “mandatory or may not be suspended” as they currently appear in said section, and by
substituting in lieu thereof the following:

“a mandatory sentence, a minimum sentence, a minimum mandatory sentence or a
mandatory minimum sentence, or may not otherwise be suspended.”

Section 6. Amend Section 4205(d) of Title 11 of the Delaware Code by inserting
between the phrases “when a minimum” and “is required by" as they appear in said section the
following:

*, mandatory, mandatory minimum or minimum mandatory”

Approved June 30, 1997 -
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CHAPTER 99
FORMERLY
SENATE BILL NO. 129

AN ACT TO AMEND TITLE 31 OF THE DELAWARE CODE REGARDING
ABANDONMENT OF AN INFIRM ADULT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: :

Section 1. Amend Section 3902(19) of Title 31 of the Delaware Code by deleting the *.”
following the word “adult” at the end of subparagraph b. and by substituting in lieu thercof the
following *; or”. -

Section 2. Amend Section 3902(19) of Title 31 of the Delaware Code by adding a new
subparagraph thereto, to be designated as subparagraph “c.”, to read as follows:

“c. Intentional and permanent abandonment or desertion in any place of an infirm
adult by a caregiver who does not make reasonable cfforts to ensurc that essential
services, as defined in this section, will be provided for said infirm adult.”

Approved June 30, 1997

CHAPTER 100
FORMERLY

SENATE BILL NO. 145
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND CHAPTER 65, TITLE 11, OF THE DELAWARE CODE RELATING
TO CREATION OF A SPECIAL FUND FOR MONIES CONFISCATED AS
CONTRABAND.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 65, Title 11 of the Delaware Code by designating the current
Section 6562 as Section 6562A of said chapter and by adding the following scction to be
designated as Section 6562B.

“Section 6562B. Confiscated Contraband Interdiction Fund

The General Assembly hereby declares that in order to provide funds to combat
the unlawful trafficking of drugs, unlawful gambling activitics, and gang activitics,
within the Multi-Purpose Criminal Justice Facility, the Sussex Correctional Institution
and the Delaware Correctional Center it is necessary to create a separate special fund at
each of the three institutions. All monies collected as contraband from the inmate
population at each of the three institutions shall be set aside into a special fund. Each
special fund set up at the three institutions is hereby created and shall be known as the

Confiscated Contraband Interdiction.

(A) Use of Funds

The use of the money from this special fund must be for the purpose declared
herein as such requires the use of United States Currency for the purchase, training and
maintenance of the Canine Unit at the Multi-Purpose Criminal Justice Facility, the
Sussex Correctional Institution and the Delaware Correctional Center; and the purchase
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of equipment used in the investigation of crimes committed within the Delaware
Correctional Center.

(B) Creation of Fund

Upon the confiscation of any monies as a result of shakedowns and other security
investigations, the same shal! be paid over to the Support Services Manager at the Multi-
Purpose Criminal Justice Facility, the Sussex Correctional Institution and the Delaware
Correctional Center to be placed in the special fund.

(C) Disbursement of Fund

The disbursement of the funds from this account shall be made by the Support
Services Manager upon approval by the Warden of the Multi-Purpose Crimina! Justice
| Facility, the Sussex Correctional Institution and the Delaware Correctional Center. All
\ requests for funds must be by written application and on a form designed for such

purpose.

(1) This application and authorization form must include the following;
(a) The amount of funds requested;
(b) The anticipated purpose for which such funds are requested;

(c) The name of the person requesting the funds and the name of the person who
shall be responsible for keeping accurate records as to the use of the funds.

(d) The Warden of the Multi-Purpose Criminal Justice Facility, the Sussex
Correctional Institution and the Delaware Correctional Center shall determine whether or
not the expressed purpose for the expenditure requested is within the proposes allowed
under this section; and further, whether the proposed expenditure of funds for the
expressed purpose will be in the best interests for each of the three institutions, If the
Warden at each institution determines that the proposed expenditure meets those criteria,
he may authorize the expenditure in whole or in part and only then shall the funds be

expended as requested.

? (D) Accounting of Funds

Funds obtained by the Multi-Purpose Criminal Justice Facility, the Sussex
| Correctional Institution and the Delaware Correctional Center pursuant to this sub-
‘ chapter shall be used only for the purposes set out in Subsection (A). Any and all funds
J shall be accounted for by the Support Services Manager on or before June 30 of each
( year. The Administrative Officer shall submit a full and complete accounting for the use
‘ of such funds to the Warden at each of the institutions.
|

(a) Funds from the special fund may be used for the following:
(1) Purchase of Canine Dogs
(2) Equipment for the maintenance of the Canine Unit.

I (3) Equipment needed to investigate criminal activities the Multi-Purpose
! Criminal Justice Facility, the Sussex Correctional Institution and at the
Delaware Correctional Center.

(4) Medical expenses for the animals in the Canine Unit.

(5) Purchases made by the Institutional Investigator in the pursuance of an
investigation into contraband, the introduction of contraband into the
Multi-Purpose Criminal Justice Facility, the Sussex Correctional
Institution and the Delaware Correctional Center and gang related

activities.

4—
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E. Review of Records

Any funds requested and disbursed shall be accounted for through an itemized
report due no later than July 31 of each year from the Support Services Manager to each
of the Wardens at the three institutions from the prior fiscal year.

F. Excess Funds

If at any time the funds aggregated in the Special Fund exceeds $10,000, the
excess shall be deposited in the General Fund.”

Approved June 30, 1997
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CHAPTER 101
FORMERLY
SENATE BILL NO. 94

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE REGARDING
PHARMACISTS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 25, Title 24 of the Delaware Code by adding therein a new
section 2518(A), which shall read as follows:

“Section 2518(A) Counseling of Pharmacists

(a) [f the Executive Secretary and President determine after the investigation that there
has been a violation of this Chapter or regulations enacted pursuant to this Chapter, but that such
violation does not warrant a formal disciplinary action under Section 2518 of this Chapter, the
Executive Secretary may decide to counsel the pharmacist regarding the violation., The
Executive Secretary shall notify the pharmacist of his/her findings and of this decision not to
proceed by formal disciplinary action. Such notification shall explain the finding of the
Executive Secretary and shall request the presence of the pharmacist at a counseling session.
During the counseling session, the Executive Sccretary shall discuss the violation with the
pharmacist as well as any necessary plans of correction.

(b) Attendance at a counseling session shall be voluntary; but if the pharmacist fails to be
counseled or fails to take the corrective action specified by the Executive Secretary, the
Exccutive Secretary’s notification letter shall be conclusive evidence that such violation occurred
and may be used in a subsequent hearing regarding the pharmacist unless challenged by the
pharmacist. In the event any pharmacist challenges the findings of the Executive Secretary, such
pharmacist shall be entitled to a hearing in accordance with Section 2518 of this Chapter as to
whether such violations occurred. In the event the pharmacist requests a hearing, the hearing
shall be conducted as a disciplinary hearing under Section 2518 of this Chapter.

(c) The counseling of pharmacists under this Section shall not be considered disciplinary
action, and provided the pharmacist attends and complies with any corrective action required by
the Executive Secretary, the fact of such counseling shall not be considered disciplinary action
nor may it be used in considering disciplinary sanctions in any future hearing unrelated to the
incident for which the pharmacist is counseled unless such future incident involves the same or
similar allegations(s) as that for which the pharmacist was counseled hereunder.”

Approved June 30, 1997
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CHAPTER 102
FORMERLY

SENATE BILL NO. 20
AS AMENDED BY SENATE AMENDMENT NOS. 1 AND 2 <

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO THE
MEDICAL PRACTICES ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: .

Section I. Amend §1710, Chapter 17, Title 24 of the Delaware Code by adding a new subsection
(k) which shall read as follows:

*“(k) Each member of the Board shallbe reimbursed for all expenses involved in each
meeting, including travel; and in addition shall receive not more than 350 for each
meeting attended but not more than $500 in any calendar year. After 10 meetings have
been attended, the member shall not be compensated for any subsequent meetings
attended in that year.”

Section 2, Amend §1713, Title 24 of the Delaware Code by striking said Section in its entirety
and substituting in lieu thereof the following:

“§1713. Fees.

The amount to be charged for each fee imposed under this Chapter shall
approximate and reasonably reflect all costs necessary to defray the expenses, as well as
the proportional expenses, incurred to the Division of Professional Regulation in its
service on behalf of the Board. There shall be a separate fee charged for each service or
activity; but no fee shall be charged for a purpose not specified in this Chapter. The
application fee shall not be combined with any other fee or charge. At the beginning of
each calendar year, the Division of Professional Regulation, or any other state agency
acting in its behalf, shall compute, for each separate service or activity, the appropriate
Board fees for the coming year.”

Section 3. Amend Chapter 17, Title 24 of the Delaware Code by adding a new §1714, which
) new Scction shall read as follows:

“§1714. Records.

The Division of Professional Regulation shall keep a register of all
approved applications for certificates to practice medicine, licenses to practice as
physician’s assistants, licenses to practice respiratory therapy, and all other
licenses and or certificates granted by the Board, and complete records relating to
meetings of the Board, examinations, rosters, changes and additions to the
Board’s rules and regulations, complaints, hearings and such other matters as the
Board shall determine. Such records shall be prima facie evidence of the
proceedings of the Board.

It shall be the responsibility of all certificate holders and licensees to
notify the Division of Professional Regulation of any change of address.”

Section 4. Amend paragraph (1), subsection (a), §1720, Title 24 of the Delaware Code by
striking said paragraph (1) and renumbering each succeeding paragraph accordingly.

Section 5. Amend §1722, Title 24 of the Delaware Code by striking said subsection in its
entirety and substituting in lieu thereof the following:

"§1722. Issuance and renewal of certificate to practice; registration.

(a) The Board shall issue a certificate to practice medicine in this State and a current
registration to each applicant who has passed the examination required by this Chapter and who
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has met all the requirements of this Chapter and who pays the fee established under §1713 of this
Chapter.

(b) The Division shall keep a current register of all persons authorized to practice
medicine in this State and of all certificates issued under this Section. All persons issued
certificates lo practice medicine shall inform the Division of any change of address.

(c) Each license shall be renewed biennially, in such manner as is determined by the
Division of Professional Regulation, upon payment of the appropriate fee and submission of a
renewal form provided by the Division of Professional Regulation, and proof that the licensee
has met the continuing education requirements established by the Board.

(d) The Board, in its rules and regulations, shall determine the period of time within
which persons authorized to practice medicine in this State may still renew their registration,
notwithstanding the fact that such person has failed to renew on or before the rencwal date."

Section 6. Amend paragraph (1), subsection (a), §1725, Title 24 of the Delaware Code by
striking the words “of $25” and substituling the words “established by the Division of
Professional Regulation” in lieu thereof.

Section 7. Amend subsection (b), §1727, Titlc 24 of the Delaware Code by striking the word
"his" and substituting the words "his or her” in lieu thereof.

Section 8. Amend subsection (a), §1728, Title 24 of the Delaware Code by striking the word
"he" and substituting the words "he or she” m ticu thereof,

Section 9. Amend subscction (a), §1728, Title 24 of the Delaware Code by striking the word
"his" and substituting the words "his or her" in lieu thereof.

Section 10. Amend paragraph (7), subsection (a), §1730, Title 24 of the Delaware Code by
striking said paragraph in its entirety, and substituting the following in licu thereof:

"(7) To issue subpoenas, compel the attendance of witnesses and to administer oaths;"

Section 11. Amend paragraph (16), subsection (a), §1730, Title 24 of the Delaware Code by
striking the sentence beginning with the words "The Board may, by regulation," and ending with
the words "registration of physicians' assistants." and substituting the following in licu thereof:
"The Division of Professional Regulation shall establish fees for registering physician's assistants
and renewing the registration of physician's assistants on a biennial basis. Such fees charged
shall approximate and reasonably reflect all costs necessary to defray the expenses of the Board,
as well as the proportional expenses incurred by the Division of Professional Regulation in
administering the regulation and registration of physician's assistants.”

Section 12. Amend subsection (a), §1731, Title 24 of the Delaware Code by striking the word
"his" as the same appears in said subsection, and substituting the words "his or her" in lieu

thereof.

Section 13. Amend paragraph (10), subsection (b), §1731, Title 24 of the Delaware Code by
striking the word “his” and substituting the words *his or her” in lieu thereof.

Scction 14. Amend paragraph (16), subsection (b), §1731, Title 24 of the Delaware Code by
striking the word “him” and substituting the words “him or her” in lieu thereof.

Section 15. Amend §1731A., Title 24 of the Delaware Code by adding a new subsection
(h) which shall rcad as follows:

“(hy Upon a determination that an investigation is necessary, the Executive
Director with the approval of the assisting Board members, who shall be a physician and
a public member whenever the investigation relates to the quality of medical care
provided by a physician or to the competency of the physician under investigation to
engage safely in the practice of medicine and surgery, shall have the authority, as a part
of the investigation, to inquire from any organization which undertakes physician peer
review or physician quality assurance evaluations whether or not there has been any peer
review, quality assurance or similar process instituted involving the physician or
physicians under investigation that has resulted in any action. If such an action has
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resulted, a subpoena may issue for a list of the medical records reviewed by the peer
review process and for a list of the quality assurance indicators and or other issues which
were the basis for such review. The list of medical records produced shall identify cach
record with a unique medical identifier and not the patient name. If necessary thereafier,
the Executive Director may by subpoena compel the production of the medieal records
relevant to the action. However, the hospital, organization or institution shall remove
specific patient identifying information from such records prior to complying with such
subpoena. I, after having reviewed the results of compliance with such a subpoena, it is
deemed necessary by the physician Board member and public Board member, the
Exccutive Director may by subpoena compel the production of the patient name from the
physician. No person, hospital, organization or institution furnishing information to the
Board pursuant to such subpocna with respect to any patient shall be reason of furnishing
such information be liable in damages to any person or subject to any other recourse, civil
or criminal.”

Section 16. Amend §1732, Title 24 of the Delaware Code by striking the word “his”
wherever it occurs in said Section, and substituting the words “his or her” in lieu thereof.

Scction 17. Amend subsection (c), §1732, Title.24 of the Delaware Code by striking the word
"he" and substituting the words "he or she" in lieu thereof.

Section 18. Amend subsection (c), §1732, Title 24 of the Delaware Code by striking the word
"him" and substituting the words "him or her" in lieu thereof.

Section 19. Amend §1732, Title 24 of the Delaware Code by adding a new subsection (d) which
shall read as follows:

“(d) The Executive Director, on behalf of the Board, and to assist him or her in
his or her investigation of alleged unprofessional conduct, medical malpractice, or
inability to practice medicine, shall have the authority to subpoena patient medical
records of and patient medical records reviewed by all Delaware hospitals, organizations,
and health care institutions quality assurance, peer review or other similar committees
including such records of the Delaware Medical Socicty and its Committees. Such
subpoena shall be subject to §1731A.(h), Title 24 of the Delaware Code.”

Section 20. Amend §1733, Title 24 of the Delaware Code by striking the word “his™ wherever it
oceurs in said Section, and substituting in lieu thercof the words *his or her”.

Scction 21. Amend §1734, Title 24 of the Delaware Code by striking the words “his”, “he”
wherever they occur in said Section, and substituting in licu thercof the words “his or her”, “he

or she”.

Section 22. Amend §1735, Title 24 of the Delaware Code by striking the word “him” as the
same occurs in said Section and substituting in lieu thereof the words **him or her”.

Section 23. Amend §1735, Title 24 of the Delaware Code by striking the word “him™ as the
same occurs in said Section and substituting in licu thereof the words “him or her".

Section 24. Amend §1738, Title 24 of the Delaware Code by striking the word “his” as the same
occurs in said Section and substituting in licu thereof the words “his or her”.

Section 25. Amend subscction (b), §1768, Title 24 of the Delaware Code by adding the
following sentence at the end of said subsection:

“This Section shall not be construed to create any type of privilege or right to refuse to
honor a subpoena issued by or on behalf of the Board of Medical Practice pursuant to

§1731A.(h), Title 24 of the Delaware Code.”

Section 26. Amend subsection (c), §1770A., Title 24 of the Delaware Code by striking said
subscction in its entirety and renumbering cach succeeding subsection accordingly.

Approved June 30, 1997
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CHAPTER 103
FORMERLY

SENATE BILL NO. 136
AS AMENDED BY SENATE AMENDMENT NOS. | AND 2

AN ACT TO AMEND TITLE 24, DELAWARE CODE RELATING TO REAL ESTATE
BROKERS, SALESPERSONS AND APPRAISERS

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend subsection (c), § 2903, Title 24, Delaware Code by striking the
words “no disciplinary action shall be taken without the affirmative vote of at least 5 members ”
and substituting the words “no certificate issued under this Chapter shall be suspended or
revoked nor any civil penalty imposed without the affirmative vote of at least 5 members ” in lieu
thereof.

Sgction 2. Amend subsection (a), § 2912, Title 24, Delaware Code by striking the
words “suspend or revoke any certificate issued under the provisions of this chapter or
reprimand any licensee” and substituting the words “discipline a certificate-holder in accordance
with the provisions of § 2914 of this Title” in lieu thereof.

Section 3. Amend § 2913, Title 24, Delaware Code by striking the words
“suspending or revoking any certificate” in the first paragraph and substituting the words
“imposing disciplinary action upon a certificate-holder” in lieu thereof, and further by striking
the words “the certificate shall be suspended or revoked” in the last paragraph and substituting
the words “such certificate-holder shall be subject to discipline in accordance with the provisions
of § 2914 of this Title” in lieu thereof.

Section 4. Amend present § 2914, Title 24, Delaware Code by redesignating it §
2915 and redesignating each succeeding section accordingly.

Section 5. Add a new § 2914, Title 24, Delaware Code designated as “Remedial
Actions and Disciplinary Sanctions” which new section shall read as follows:

“(a) The Commission may impose any of the following sanctions, partially,
singly or in combination, when it finds that one of the conditions or violations set forth in § 2912
of this Title applies to a certificate-holder regulated under this Chapter:

[0)) publicly reprimand;
(2)  issue a public letter of reprimand; -

(3)  place a certificate-holder on probationary status and require the
certificate-holder to:

a. report regularly to the Commission upon the matters which
are the basis for the probation; and/or

b.  limit all practice and professional activities to those areas
prescribed by the Commission; and/or

c continue or renew his/her professional education until the
required degree of skill has been attained in those areas which are the basis of the probation.
Documentation of this professional education must be submitted to the Commission;

(4) impose a civil penalty;

(5) suspend or revoke any certificate issued under this Chapter.
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(b)  The Commission may withdraw or reduce conditions of probation when it
finds that deficiencies requiring such action have been remedied.

(¢  Where the Commission has placed a certificate-holder on probationary
status under certain restrictions or conditions, and the Commission has determined that such
restrictions or conditions are being or have been violated by the certificate-holder, it may, after a
hearing on the matter, suspend or revoke the certificate-holder’s certificate.

d) No civil penalty imposed by the Commission may exceed $1,000 for each
violation of this Chapter, nor shall the Commission impose a civil penalty on a certificate-holder
where the certificate of such certificate-holder has been revoked by the Commission for such
violation. The power and authority of the Commission to impose such civil penalties is not to be
effected by any other proceeding, civil or criminal, concerning the same violation, nor shall the
imposition of such civil penalty preclude the Commission from imposing other sanctions short of
revocation. The certificate of any certificate-holder upon whom a civil penalty has been imposed
by the Commission may be suspended by order of the Commission until the civil penalty is paid.
The Commission may seek judicial enforcement of civil penalty imposed by the Commission.

(e) The Commission may temporarily suspend a certificate-holder's certificate
in advance of a final adjudication, or during the appeals process, with 24 hours' written notice to
the certificate-holder, but only in cases where there is a clear and immediate danger to the health,
safety or welfare of the public if the certificate-holder is allowed to continue to practice. Such
suspension may be appealed to the Superior Court.

(6] Where a certificate has been suspended due to the disability of the
certificate-holder, the Commission may reinstate such certificate, if, after a hearing, the
Commission is satisfied that the certificate-holder is able to practice with reasonable skill and
safety.

(g) As a condition for reinstatement of a suspended certificate, or removal
from probationary status, the Commission may impose such disciplinary or corrective measures
as are authorized under this Chapter,”

Section 6. Amend present § 2921, Title 24, Delaware Code (to be redesignated §
2922 pursuant to Section 3 of this Bill) by striking said Section in its entirety and substituting the
following in lieu thereof:

“§2921.  Real Estate Guaranty Fund.

(a) The Commission shall establish and maintain a Real Estate Guaranty Fund
(hereinafter referred to as the "Fund’) from which, subject to this section, any person who
obtains a final judgment against a real estate broker or salesperson holding a certificate issued
under this chapter, for loss or damage sustained by reason of theft or forgery (as defined in Title
11) or by reason of any fraud, misrepresentation or deceit by or on the part of any such real
estate broker or salesperson or any employee thereof who does not hold a certificate, may
recover, on order of the Commission, compensation in an amount not exceeding in the aggregate
the sum of $25,000 in connection with any 1 transaction or claim, regardiess of the number of
persons aggrieved or parcels of real estate involved in such transaction or claim.

(b) When an aggrieved person commences an action which may result in
collection from the Fund, his/her attorney shall notify the Commission in writing within 60 days
of the commencement of the action. The written notification shall identify the parties to the
action, the court in which the action is brought and the date the action was commenced, and shall
state the relief sought in the action and shall state that the action may result in a claim against the
Fund. A copy of the complaint, counterclaim or cross-claim, if any, setting forth the allegations
of the action, shall be enclosed with such written notification, Upon receiving notice of an action
pursuant to this subsection, the Commission shall have the right to enter an appearance,
intervene in or defend the action and may appeal from any judgment entered against a real estate
broker or salesperson holding a certificate issued under this chapter.
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(c) If the aggrieved person obtains a final judgment against a real estate
broker or salesperson holding a certificate issued under this chapter for loss or damage sustained
by reasen of theft or forgery (as defined in Title 11) or by reason of fraud, misrepresentation or
deceit by or on the part of such real estate broker or salesperson or employee thereof who does
not hold a certificate, such aggrieved person may file a verified claim with the Commission
seeking an order directing payment from the Fund of any amount unpaid upon the judgment,
subject to the limitations stated in subsection (a) of this section and this subsection. The
Commission shall proceed upon such claim in a summary manner, and upon the hearing thereof
the aggrieved person shall be required to show:

) that he/she is not a spouse of the judgment debtor, or the personal
representative of said spouse;

2) that he/she has complied with all the requirements of this section;

3) that he/she has obtained a final judgment as set out in this
subsection, stating the amount thereof and the amount owing thereon at the date of the filing of
his/her verified claim; and

(C)) that he/she has fully pursued and exhausted all available remedies
and taken all reasonable steps to collect the amount of the judgment, stating the total amount
collected.

If the Commission is satisfied that the aggrieved person has satisfied all the requirements
of this section and is entitled to recover compensation from the Fund, it shall enter an order
requiring payment from the Fund of whatever sum it shall find to be payable upon the claim,
subject to the limitations of subsection (a) of this section. The Commission in its discretion may
authorize payment of an amount from the Fund less than the claim made pursuant to this

subsection.

(d) If the Commission pays from the Fund any amount in settlement of a
claim or toward satisfaction of a judgment against a real estate broker or salesperson holding a
certificate issued under this chapter, the certificate of such broker or salesperson may be
suspended or revoked by the Commission; and, in the discretion of the Commission, such
broker or salesperson shall be ineligible to receive a new certificate until he has repaid in full,
plus interest at the legal rate, the amount paid from the Fund on his account. A discharge in
bankruptcy shall not relieve a person from the penalties and disabilities provided in this
subsection.

(e) If at any time the money on deposit in the Fund is insufficient to satisfy
any duly authorized claim or portion thereof the Commission shall, when sufficient money has
been deposited in the Fund, satisfy such unpaid claims or portions thereof in the order that such
claims or portions thereof were originally filed pursuant to subsection (d) of this section, plus
accumulated interest at the legal rate.

® Any person filing with the Commission any notice, statement or other
document required under subsection (b) or (d) of this section, which is false or untrue or contains
any material misstatement of fact shall be fined not less than $300 nor more than $3,000.

(€3] When, upon the order of the Commission or pursuant to a compromise,
the Commission has caused to be paid from the Fund any sum to a judgment creditor, the
Commission shall be subrogated to all of the rights of the judgment creditor up to the amount
paid; and the judgment creditor shall assign all of his/her right, title and interest in the judgment
up to such amount paid to the Commission, and any sums recovered by the Commission on the

judgment shall be deposited to the Fund.

(h) Each real estate broker and real estate salesperson entitled to renew his/her
certificate on or after July 1, 1975, shall, when so renewing his/her certificate on or after July 1,
1975, pay in addition to the appropriate renewal fee a further fee of $25 which shall be credited
to the Fund, and any person who receives a real estate broker's or real estate salesperson’s
certificate for the first time after July 1, 1975, shall pay said additional fee of $25 in addition to
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all other fees payable, provided, that in no case shall any real estate broker or salesperson be
required to pay said fee of $25 more than once, unless assessed as provided in subsection (j) of
this section.

(i) The Commission shall at all times after December 31, 1997, maintain the
Fund at a level in excess of $250,000; and to this intent all moneys received pursuant to
subsection (h) of this section shall be credited to said Fund and held in a special account other
than the General Fund prescribed by § 6102(a) of Title 29. Said account shall be an
interest-bearing account and the interest accruing from the funds on deposit in the account shall
be credited to the Commission to defray the costs of administering the Fund; for seminars within
the State and for continuing education for licensees within the State, and to reimburse
Commissioners, their administrative staff and legal counsel for expenses paid to attend meetings
of the National Association of Real Estate License Law Officials.

)] If the balance of the Fund should fall below the $250,000 level, the
Commission shall, at the next certificate renewal date, assess each real estate broker and real
estate salesperson a prorata fee in such amount that the Fund will be returned to the $250,000

level.

(k) Any person aggrieved by’any action, decision, order or regulation of the
Commission may appeal to the Superior Court in the manner prescribed by this Chapter.

()] Upon receipt of a written complaint filed against a certificate holder
pursuant to this Chapter, the Commission shall inform the complainant(s) that a Real Estate
Guaranty Fund is available and of the steps necessary to comply with the provisions of this
section to recover compensation from the Fund.”

Approved June 30, 1997
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CHAPTER 104
FORMERLY
SENATE BILL NO. 123

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO THE
NURSING PRACTICE ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE {Two-thirds of all members elected to each house thereof concurring
therein}:

Section 1. Amend subsection (7}, §1925, Chapter 19, Title 24 of the Delaware ode by
renumbering said subsection (7) as new subsection (8) and establishing a new subsection (7) to
read as follows:

*(7) Knowingly employ a graduate of a professional or practical nursing program
or a registered nurse or a practical nurse to engage in the practice of nursing without a
valid temporary permit or license from the Board; or”

Approved June 30, 1997
CHAPTER 105

FORMERLY
SENATE BILL NO. {22

AN ACT TO AMEND CHAPTER 17, TITLE 24 OF THE DELAWARE CODE REGARDING
THE BOARD OF MEDICAL PRACTICE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF'V
DELAWARE: o

Section 1. Amend subsection (b}, §1710, Chapter 17, Title 24 of the Dela\yzm} Code, by
striking the second sentence of said subsection (b), beginning with the words “Said public
members”, and substituting in lieu thereof the following:

“Said public members shall not be nor ever have been licensed in any health-related field;
shall not be the spouse of someone licensed in any health-related field; and, at the time of
appointment, shall not be a member of the immediate family of someone licensed in any health-
related field; shall not be employed by a company engaged in a directly health-related business,
and shall not have a material financial interest in the providing of goods and services to persons
engaged in the practice of medicine.”

Approved June 30, 1997
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CHAPTER 106
FORMERLY
SENATE BILL NO. 101

AN ACT TO AMEND TITLE 24 CHAPTER 39 OF THE DELAWARE CODE RELATING TO
THE BOARD OF CLINICAL SOCIAL WORK EXAMINERS. . -

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend subsection (2), §3902, Title 24 of the Delaware Code, by striking said
subsection (2) in its entirety and substituting in lieu thereof a new subsection (2) to read as
follows:

*(2) *Clinical social work’ shall mean the applicatiofi of social work theory and
methods, which may include the person-in-environment perspective, to the assessment,
diagnosis, prevention, and treatment of biopsychosocial dysfunction, disability, and
impairment, including mental and emotional disorders, developmental disabilities, and
substance abuse. The application of social work method and theory includes, but is not
restricted to, assessment (excluding administration of the psychological tests which are
reserved exclusively for use by licensed psychologists pursuant to Chapter 35, Title 24,
Delaware Code), diagnosis, treatment planning, and psychotherapy with individuals,
couples, families and groups, case management, advocacy, crisis intervention, and
supervision of, and consultation about, clinical social work practice.”

Section 2. Amend subsection (4), §3902, Title 24 of the Delaware Code, by striking said
subsection (4) in its entirety, and substituting in licu thereof the following:

*(4) ‘Practitioner’ as used in this Chapter shall mean a licensed clinical social
worker.,”

Section 3. Amend §3903, Title 24 of the Delaware Code, by adding at the end of said
Section the following sentence:

*“Clinical social workers whose sole source of employment or income is through
an agency of the State or federal government shail be exempt from licensure under this

Chapter.”

Section 4. Amend §3909, Title 24 of the Delaware Code, by striking said §3909 in its
entirety and substituting in licu thereof a new §3909 to read as follows:

“§3909. Recipracity.

An applicant for licensure who is licensed as a clinical social worker in another
State shall meet all of the qualifications for licensure under §3907 and §3908 of this title.
The applicant shall contact the American Association of State Social Work Boards, or its
successor, and obtain and provide to the Board a certified statement as to whether there
are any outstanding or ongoing disciplinary actions and/or ethical violations against the
applicant or whether the applicant has engaged in any of the acts or offenses that would
be grounds for disciplinary action under this Chapter. In the event that a disciplinary
proceeding or unresolved complaint is pending, the applicant shall not be licensed in this
State until the procceding or complaint has been resolved. Applicants for licensure as
licensed clinical social workers in this State shall be deemed to have given consent to the
release of such information and to waive all objections to the admissibility of such
information as evidence at any hearing or other proceeding to which the applicant may be
subject. Bach application for licensure shall be accompanied by payment of the
application fee.”
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Section 5. Amend §3912, Title 24 of the Delaware Code, by adding at the end of said

Section the following paragraph:

“If a licensee shall be unable to complete the required continuing education hours
during any biennial licensing period, the Board may extend, for good cause shown by the
licensee, the time to complete the required number of hours up to one hundred and twenty
days after the close of the biennial licensing period. The Board shall set forth by
regulation the procedures that shall be applicable to such extensions. Such regulations
may provide that each application for an extension be accompanied by an appropriate
administrative fee as determined by the Division of Professional Regulation.”

Section 6. Amend subsection (a), §3918, Title 24 of the Delaware Code, by striking said

subsection (a) in its entirety, and substituting in lieu thereof the following:

“(a) Where the Board has reason to believe that a person is holding himself or
herself out to be a clinical social worker within this State without having lawfully
obtained a license, or that a person previously licensed under this Chapter is holding
himself or herself out to be a clinical social worker, notwithstanding that the person’s
license has been suspended or revoked, the Board shall submit a written complaint to the
Dtvision of Professional Regulation for investigation. If the investigation confirms such
unlawful conduct, the Board shall formally warn such person. If the offense continues,
the Board shall make a formal complaint to the Attorney General and may issue a cease
and desist order. The complaint and/or order shall include all evidence known to, or in
possession of, the Board.”

Section 7. Amend subsection (c), §3918, Title 24 of the Delaware Code, by striking the

first sentence of said subsection (c), and substituting in lieu thereof the following:

‘‘(c) Where a person not currently licensed as a clinical social worker under this
Chapter is convicted of violating this Chapter, such offender, upon the first offense, shall
be fined not less than $500.00 nor more than $1,000 for each offense, and the offender
shall pay all costs.”

Approved June 30, 1997
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CHAPTER 107
FORMERLY
SENATE BILL NO. 125

AN ACT TO AMEND TITLE 21 OF THE DELAWARE CODE RELATING TO LICENSE
QUALIFICATIONS. -

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE: ’

Amend § 2707 (b} (7), Title 21, of the Delaware Code by striking the words “in this
State” in the first sentence of the first paragraph and the first sentence in the second paragraph.

Approved June 30, 1997
CHAPTER 108
FORMERLY
SENATE SUBSTITUTE NO. 1
FOR

SENATE BILL NO. 74
AS AMENDED BY SENATE AMENDMENT NO. 2

AN ACT TO AMEND CHAPTER 53, TITLE 24 OF THE DELAWARE CODE RELATING
TO MASSAGE AND BODYWORK.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend subsection (a), §5307, Title 24 of the Delaware Code by striking the
last sentence of said subsection (), and substituting in lieu thereof the following:

“Massage and bodywork therapists, licensed under this Chapter, may practice massage
and/or bodywork therapy on referral from a licensed medical or osteopathic physician or
chiropractor by prescription as deemed appropriate by the referring physician or chiropractor.
Massage technicians certified under this Chapter are prohibited from practicing on referral from a
licensed medical or osteapathic physician or chiropractor.”

Section 2. Amend paragraph (6), subsection (a), §5313, Title 24 of the Delaware Code
by striking the period (.) at the end of paragraph (6) and substituting a semi-colon (;) in licu
thereof.

Section 3. Amend subsection (a), §5313, Title 24 of the Delaware Code by adding a new
paragraph (7) which new paragraph shall read as follows:

“(7) Has engaged directly or indirectly in the division, transferring, assigning,
rebating or refunding of fees received for professional services or who profits by means of &
credit or other valuable consideration such as wages, an unearned commission, discount or
gratuity with any person who referred a patient, or with any relative or business associate of the
referring person. Nothing in this paragraph shall be construed as prohibiting the members of any
regularly and properly organized business entity recognized by the Delaware taw and comprised
of massage therapists from making any division of their total fees among themselves as they
determine by contract necessary to defray their joint operating costs.”

Approved June 30, 1997
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CHAPTER 109
FORMERLY

HOUSE BILL NO. 99
AS AMENDED BY HOUSE AMENDMENT NO. |

AN ACT TO AMEND CHAPTER 7, TITLE 4 OF THE DELAWARE CODE RELATING TO
THE SALE OF ALCOHOLIC BEVERAGES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 4, Section 709 of the Delaware Code by adding a new sentence
to the end of the existing subsection (b) to read as follows:

“The closing hours may be made earlier in any municipality having a population
of 50,000 or more persons, by ordinance of the municipal corporation, provided,
however, that such ordinance be consistent with the Delaware State and Federal
Constitutions as well as treat all businesses fairly.”

Approved June 30, 1997
CHAPTER 110

FORMERLY
SENATE BILL NO. 91

AN ACT TO AMEND TITLE 29, OF THE DELAWARE CODE RELATING TO THE
CONTRACTS WITH PUBLIC LIBRARY SYSTEMS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §6602, Title 29, of the Delaware Codc by adding after subparagraph
(b) a new subparagraph (c):

“(c) The Delaware Division of Libraries, with the approval of the Secretary of State, may
award annually up to 10% of the total funds appropriated under this chapter, to public libraries
and public library systems to fund contracts for cooperative planning and evaluation of library
services. The Division may contract with public libraries and public library systems which
qualify under planning and evaluation standards. These standards shall be established by the
Division with the approval of the Delaware Council of Libraries.”

Approved June 30, 1997
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CHAPTER 111

FORMERLY
SENATE BILL NO. 51

AN ACT TO AMEND CHAPTER 10, TITLE 20, DELAWARE CODE RELATING TO THE
FILING FOR PARAPLEGIC PENSION BENEFITS IN THE STATE EMPLOYEES’
PENSION PLAN.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Title 20 Delaware Code §1001, by deleting the phrase “Secretary of
Finance” as it appears therein and by inserting in lieu thereof the phrase “Pension Board of

Trustees.”

Approved June 30, 1997
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CHAPTER 112
FORMERLY
HOUSE BILL NO. 292

AN ACT TO AMEND CHAPTER 34, VOLUME 58, LAWS OF DELAWARE, AS
AMENDED, ENTITLED “AN ACT TO REINCORPORATE THE TOWN OF
BLADES”, TO GRANT THE TOWN COUNCIL OF THE TOWN OF BLADES THE
POWER AND THE AUTHORITY TO ENACT AN ORDINANCE OR ORDINANCES
TO LEVY, ASSESS AND COLLECT OR PROVIDE THE LEVYING, ASSESSMENT
AND COLLECTION OF SUCH TAXES AS SHALL BE DETERMINED BY THE
TOWN COUNCIL OF THE TOWN OF BLADES TO BE PAID BY THE
TRANSFEROR OR TRANSFEREE UPON THE TRANSFER OF REAL PROPERTY
OR ANY INTEREST IN REAL PROPERTY, SITUATED WITHIN THE CORPORATE
LIMITS OF THE TOWN OF BLADES, SAID TRANSFER TAX NOT TO EXCEED
ONE PERCENT (1%) OF THE SALES PRICE (INCLUDING THE VALUE OF ANY
ASSUMED MORTGAGE OR MORTGAGES) OR FAIR MARKET VALUE OF THE
REAL PROPERTY SO TRANSFERRED; AND PROVIDED FURTHER THAT NO
TAX SHALL BE LEVIED UPON AN ORGANIZATION EXEMPTED FROM AD
VALOREM REAL ESTATE TAXES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Section 27, Chapter 34, Volume 58, Laws of Delaware, as amended,
by adding paragraph number 43 to Section 27, said new paragraph 43 to read as follows:

“43. a. The Town Council of the Town of Blades, in addition to the powers now
conferred, shall have the power and authority by ordinance or ordinances to levy, assess and
collect or provide for the levying, assessment and collection of such taxes as shall be determined
by the Town Council for the Town of Blades to be paid by the transferor or transferee upon the
transfer of real property or any interest in real property, situated within the corporate limits of the
Town of Blades, Delaware, regardless of where the instruments making the transfers are made,
executed or delivered or where the actual settlements on such transfers occur; provided, however,
that no tax levied under this section shall exceed one percent (1%) of the sales price (including
the value of any assumed mortgage or mortgages) or fair market value of the real property so
transferred; and provided further that no tax shal! be levied upon an organization exempted from
ad valorem real estate taxes. '

b. No ordinance or ordinances providing for a tax on the transfer of real property or any
interest in real property authorized under this section shall become effective unless it receives an
affirmative vote of two-thirds of all the elected Town Council Members of the Town of Blades.

c. If the taxing power authority granted under this section shall be exercised by way of a
stamp affixed to a document presented for recording, the Recorder of Deeds in and for Sussex
County shall not receive for record any documents subject to said tax unless such stamps are

affixed thereto.

d. The Town Council of the Town of Blades may adopt an ordinance or ordinances to
provide for the effective administration and regulation of any tax adopted pursuant to the
provisions of this section.

e. This Act was approved by a majority of the qualified voters of the Town of Blades at a
Special Election which was held on February 17, 1997.”

Approved June 30, 1997

|
|
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CHAPTER 113
FORMERLY

HOUSE BILL NO. 49
AS AMENDED BY HOUSE AMENDMENT NO. 2

AN ACT TO AMEND TITLE 10 OF THE DELAWARE CODE RELATING TO PERSONAL
ACTIONS. )

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section I. Amend Chapter 81 of Title 10 of the Delaware Code by adding thereto as
follows:

“§8139. Limitation on civil actions by criminal defendants.

(a) No civil action for the recovery of damages for a cause of action, as
specified in subsection (b) of this section, shall be brought by or on behalf of any
person who has:

: (1) Been convicted for any felony class A, B, C, D, or E except
§503, §876, §§932-936, §1109, §1223, §1352, §1361, §1442, §1448, §1455,
§1457 and §1503 of Title 11; or

(2) Been convicted of §629, §630, §768, §769, §782, §801, §824,
§1252, §1302, or §1312A of Title 11 of the Delaware Code; or

(3) Not been convicted for any predicate felony listed in
paragraphs (1) or (2) of this subsection, but has displayed conduct that but for the
person’s death or incapacity he or she would have been convicted of such a
felony.

(b) ‘Cause of Action’ as used in subsection (a) of this section shall mean
any claim for alleged personal injuries where the alleged injury has been sustained
by that person while committing, during the course of, or in the immediate flight
from the crime, or alleged crime referenced in subsection (a) of this section, or
while that person was attempting to escape or prevent a police officer from
effecting an arrest for that crime or alleged crime.

(c) Nothing contained in this section shall be construed as barring a cause
of action against a public entity or a public official for violating the civil rights of
such person where those rights are specifically granted or protected by the
Constitution or Statutes of the United States or the Constitution or Statutes of the
State of Delaware.”

Approved June 30, 1997
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CHAPTER 114
FORMERLY
SENATE SUBSTITUTE NO. |
FOR
SENATE BILL NO. 115

AN ACT TO AMEND CHAPTER 15, TITLE 6 OF THE DELAWARE CODE RELATING TO
THE REGISTRATION AND REGULATION OF REGISTERED LIMITED LIABILITY
PARTNERSHIPS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (three-fifths of all members elected to each house thereof concurring
therein):

Section 1. Amend §1515, Chapter 15, Title 6 of the Delaware Code by deleting the
existing text of subsection (b) following the words “assessment or otherwise,” and substituting in
lieu thereof the following: “for any debt, obligation or other liability of or chargeable to the
partnership or another partner or partners, whether arising in contract, tort or otherwise, while the
partnership is a registered limited liability partnership.”

Section 2. Amend §1544, Chapter 15, Title 6 of the Delaware Code by deleting the
existing text of subsection (c) following the words “be more than” and substituting in lieu thercof
the following: *$120,000.”

Section 3. This Act shall become effective upon enactment.
Approved June 30, 1997
CHAPTER 115
FORMERLY
SENATE BILL NO. 102

AN ACT TO AMEND TITLE 18, CHAPTER 50, DELAWARE CODE RELATING TO
APPEALS FROM CERTAIN ACTIONS OF, OR THE FAILURE TO ACT BY, THE
INSURANCE COMMISSIONER OF THE STATE OF DELAWARE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend Chapter 50, Title 18, Delaware Code, by striking Section 5014 thercof
in its entirety.

Section 2. This Act shall take effect upon its enactment.

Approved June 30, 1997
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CHAPTER 116
FORMERLY

SENATE BILL NO. 114

AN ACT TO AMEND TITLE 16 OF THE DELAWARE CODE RELATING TO COUNTY OR

MUNICIPAL BUILDING, PLUMBING, ELECTRICAL AND OTHER CODES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend § 7602, Title 16 of the Delaware Code by deleting said section in its

entirety and inserting in lieu thereof the following:

“§ 7602. Code for energy conservation.

(a ) Except as herein noted, no county or municipal building or plumbing code
shall contain any provision which shall be materially at variance with the Council of
American Building Officials, Model Energy Code (MEC). 1993 Edition, jointly prepared
by the Building Officials and Code Administrators International, Inc. (BOCA), the
International Conference of Building Officials (ICBO), the National Conference of States
on Building Codes and Standards (NCSBCS) and the Southern Building Code Congress
International, Inc. (SBCCI). In effect, the Model Energy Code, 1993 Edition, shall be the
referenced energy code for all new detached one and two story family dwellings and all
other new residential buildings, three stories or less in height. Energy standards for all
other new buildings, to include high rise residential, will be established with Chapter 7 of
the 1993 MEC to reference the American Society of Heating, Refrigerating and Air
Conditioning  Engineers/Illuminating  Enginecring Society of North America
(ASHRAE/IES) Standard 90.1 - 1989 or its codified version; provided, however, that the
respective county or municipal government shail exclude agricultural structures, and may
elect to exclude commercial structures of less than 5,000 square feet in size, from these
provisions. All such codes shall require that existing non-residential and high rise
residential buildings over 25,000 square feet in floor space comply with the referenced
lighting standards of the ASHRAE/IES 100 series.

(b)  The Division of Facilities Management in the Department of
Administrative Services or its successor will promulgate procedures for certification of
compliance with these codes and standards, provided, however, that:

(1) The respective local government shall have exclusive authority to designate
and shall designate the effective date for compliance of lighting standards for existing
buildings.

(2) In the event that the respective local goverment elects to require compliance
with these codes and standards for a commercial building of less than 5,000 square feet in
size, said local government, rather than requiring that such compliance be certified by
licensed engineers or architects, as is required with commercial buildings of 5,000 square
fect or more, may clect to utilize a commercial buildings ASHRAE/IES Standard 90.1-
1989 Compliance Guide, to include computerized software compliance packages, or a
locally-developed ASHRAE/IES Standard 90.1-1989 compliance checklist for insuring
compliance.”

Approved June 30, 1997
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CHAPTER 117
FORMERLY
SENATE BILL NO. 144

AN ACT TO AMEND CHAPTER 100, TITLE 29 OF THE DELAWARE CODE, RELATING
TO THE FREEDOM OF INFORMATION ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §10004 (g)(1), Title 29 of the Delaware Code by adding the following
after the word “located’”:

“unless it is school board training that has been approved by the Secretary of Education as
beneficial to school board development activities.”

Approved June 30, 1997
CHAPTER 118

FORMERLY

SENATE BILL NO. 124
AS AMENDED BY SENATE AMENDMENT NO. 1

AN ACT TO AMEND SECTION 6112, TITLE 12, DELAWARE CODE, RELATING TO THE
ALLOCATION OF TRUST INCOME AND PRINCIPAL.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend subsection 6112(a), Title 12, Delaware Code, by striking the word
“obligations” from that subsection as it appears between the words “following” and “owned” and
substituting in lieu thereof the word “investments”.

Section 2. Amend subsection 6112(b), Title 12, Delaware Code, by striking that
subsection in its entirety. -

Section 3. Amend subsection 6112(c), Title 12, Delaware Code, by redesignating that
subsection as subsection *“(b)” and by striking the word “obligation” from that subsection in both
places where the word “obligation” appears and, in both places, substituting in lieu thereof the
word “investment.” :

Section 4. Amend subsection 6112(c) as the same is redesignated subsection 6112(b) in
this Act by adding a new sentence at the end thereof to read as follows: *“Any trust instrument
excecuted prior to June 30, 1997 which incorporates by reference subsection (c) of this scction
shall be deemed as having incorporated by reference this subsection (b).

Section 5. This Act shall apply to trust instruments becoming irrevocable on or afler July
7, 1995.

Approved June 30, 1997
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CHAPTER 119
FORMERLY
SENATE BILL NO. 100

AN ACT TO AMEND TITLE 29 OF THE DELAWARE CODE RELATING TO THE
EMPLOYMENT OF PENSIONERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §5502(a)(3), Title 29, Delaware Code by deleting the phrase *“formula
as used by the United States Social Security Administration to reduce social security benefits for
such excess earnings.” as it appears therein and by inserting in lieu thereof the phrase “limits as
used by the United States Social Security Administration to reduce social security benefits for
such excess earnings in accordance with rules and regulations adopted by the Board.”

Section 2. Amend §5303(a)(1)c., Title 29, Delaware Code by deleting the phrase
“formula as used by the United States Social Security Administration to reduce social security
benefits for such excess earnings.” as it appears therein and by inserting in lieu thereof the phrase
“limits as used by the United States Social Security Administration to reduce social security
benefits for such excess earnings in accordance with rules and regulations adopted by the Board.”

Approved June 30, 1997
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CHAPTER 120
FORMERLY
SENATE BILL NO. 106

AN ACT TO AMEND TITLE 8 OF THE DELAWARE CODE RELATING TO THE
GENERAL CORPORATION LAW.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE (Two-thirds of all members elected to each house thereof concurring
therein):

Section 1. Amend Section 102(a)(1), Title 8, Delaware Code, by deleting the word "and"
after the number “$10,000,000" and inserting in lieu thereof a comma, and by inserting at the end of
that subparagraph, after the word "title” and before the semi-colon, the following:

"and (iii) shall not contain the word "bank”, or any variation thereof,
except for the name of a bank reporting to and under the supervision
of the State Bank Commissioner of this State, or a subsidiary of a
bank or savings association (as those terms are defined in the Federal
Deposit Insurance Act, as amended, at 12. U.S.C. §1813), or a
corporation regulated under the Bank Holding Company Act of
1956, as amended, 12 U.S.C. § 1841 et seq., or the Home Owners'
Loan Act, as amended, 12 U.S.C. § 1461 et seq., provided, however,
that this section shall not be construed to prevent the use of the word
"bank", or any variation thereof, in a context clearly not purporting
to refer to a banking business or otherwise likely to mislead the
public about the nature of the business of the corporation or to lead
to a pattern and practice of abuse that might cause harm to the
interests of the public or the State as determined by the Division of
Corporations in the Department of State".

Section 2. Amend Section 132(a), Title 8, Delaware Code, by deleting "either an individua!
resident in this State whose business office is identical with the corporation's registered office, or a
domestic corporation (which may be itself), or a foreign corporation authorized to transact business
in this State, having a business office identical with such registered office” and substituting in licu
thereof "any of (i) the corporation itself, (ii) an individual resident in this State, (iii) a domestic
corporation (other than the corporation itself) or (iv) a foreign corporation authorized to transact
business in this State, in each case, having a business office identical with the office of such
registered agent which generally is open during normal business hours to accept service of process
and otherwise perform the functions of a registered agent."

Section 3. Amend Section 145(a), Title 8, Delaware Code, by deleting the word "he" where
it appears and in each instance substituting in lieu thereof the words "such person", by deleting the
word "him" and substituting in lieu thereof the words "such person”, and by deleting the word "his"
where it appears and in each instance substituting in lieu thereof the words "such person's".

Section 4. Amend Section 145(b), Title 8, Delaware Code, by deleting the word "he” where
it appears and in each instance substituting in lieu thereof the words "such person", and by deleting
the word "him" and substituting in licu thereof the words "such person”.

Section 5. Amend Section 145(c), Title 8, Delaware Code, by adding the words "present or
former" immediately before the word "director", deleting the words ", officer, employee or agent”
and substituting in lieu thereof the words "or officer", deleting the word "he" and substituting in
lieu thereof the words "such person", and deleting the word "him" and substituting in lieu thereof
the words "such person".

7 Section 6. Amend Section 145(d), Title 8, Delaware Code, by adding the words "present or
former" immediately after the words "upon a determination that indemnification of the" in the first
sentence thereof, deleting the word "he” and substituting in lieu thereof the words “such person”,

;-«
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adding the words ", with respect to a person who is a director or officer at the time of such
determination,”" immediately after the words "Such determination shall be made" in the second
sentence thereof, by inserting the words "or (2) by a committee of such directors designated by
majority vote of such directors, even though less than a quorum," immediately after the words "less
than a quorum,” in the second sentence thereof, and by renumbering subparts (2) and (3) of the
second sentence thereof as subparts (3) and (4), respectively.

Section 7. Amend Section 145(¢), Title 8, Delaware Code, by deleting the word "he" and
substituting in lieu thereof the words "such person", inserting the words "former directors and
officers or" immediately before the words "other employees and agents" in the second sentence
thereof, and deleting the words "board of directors" from that sentence and substituting in lieu
thereof the word "corporation".

Section 8. Amend Section 145(f), Title 8, Delaware Code, by deleting the word "his" and
substituting in lieu thereof the words "such person's”.

Section 9. Amend Section 145(g), Title 8, Delaware Code, by deleting the word "him"
where it appears and in each instance substituting in ficu thereof the words "such person”, and by
deleting the word "his" and substituting in lieu thereof the words "such person's".

Section 10. Amend Section 145(h), Title 8, Delaware Code, by deleting the word "he" and
substituting in lieu thereof the words "such person".

Section 11. Amend Section 145(i), Title 8, Delaware Code, by deleting the word "he" and
substituting in lieu thereof the words "such person".

Section 12, Amend Section 211(b), Title 8, Delaware Code, by deleting the first word of
the first sentence thereof and inserting in lieu thereof the words "Unless directors are elected by
written consent in lieu of an annual mecting as permitted by this subsection, an", and by inserting
the following after the conclusion of the first sentence:

"Stockholders may, unless the certificate of incorporation otherwise
provides, act by written consent to elect directors; provided,
however, that, if such consent is less than unanimous, such action by
written consent may be in lieu of holding an annual meeting only if
all of the directorships to which directors could be elected at an
annual meeting held at the effective time of such action are vacant
and are filled by such action."

Section 13. Amend Section 211(c), Title 8, Delaware Code, by inserting after the word
"therefor" in the second sentence the words "or action by written consent to elect directors in lieu of
an annual meeting has not been taken,"; deleting the word "thereafter" in the second sentence;
inserting after the word "as" in the second sentence the word "is", inserting after the word
"meeting" in the third sentence the words "or to take action by written consent to elect directors in
lieu of an annual meeting"; deleting the word "therefor" in the third sentence and substituting the
words "for the annual meeting"; inserting after the words "13 months after the" in the third
sentence the words "latest to occur of the"; deleting after the word "corporation” in the third
sentence the words "or after" and substituting a comma; and inscrting after the word "meeting" in
the third sentence the words "or the last action by written consent to elect directors in lieu of an

annual meeting".

Section 14. Amend Section 254(c), Title 8, Delaware Code, by adding to the first sentence
the word "252(d)," immediately after the word "251(f),".

Section 15. Amend Section 262(b)(2)b, Title 8, Delaware Code, by adding the
parenthetical phrase "(or depository receipts in respect thereof)" immediately following the words

"which shares of stock".
Section 16. Amend Section 277, Title 8, Delaware Code, by inserting, "including all

franchise taxes due or which would be due or assessable for the entire calendar month during which
the dissolution or merger becomes effective”, immediately following the word "State.”
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Section 17. Amend Section 281(a), Chapter 1, Title 8, Delaware Code, by substituting the
word "assets" for the word "funds" in each place where the word "funds" appears in Section 281(a).

Section 18. Amend Section 281(b), Chapter 1, Title 8, Delaware Code, by substituting the
word "assets" for the word "funds” in each place where the word "funds" appears in Section 281(b).

Section 19. Amend Section 377(b), Title 8, Delaware Code, by deleting subsection (b) in
its entirety and inserting in lieu thereof the following:

"(b) Any individual or corporation designated by a foreign corporation as its registered
agent for service of process may resign by filing with the Secretary of State a signed statement that
the registered agent is unwilling to continue to act as the registered agent of the corporation for
service of process, including in the statement the post-office address of the main or headquarters
office of the foreign comporation; but such resignation shall not become effective until 30 days after
the statement is filed. The statement shall be acknowledged by the registered agent and shalt
contain a representation that written notice of resignation was given to the corporation at least 30
days prior to the filing of the statement by mailing or delivering such notice to the corporation at its
address given in the statement."

Section 20. Amend Section 390, Title 8, Delaware Code, by deleting the word "and" in the
title of the Section and substituting in lieu thereof the word "or".

Section 21. Amend Section 390(a), Title 8, Delaware Code, by adding the words "or
domesticate ot continue in" immediately after the words "may transfer to".

Section 22. Amend Section 390(b), Title 8, Delaware Code, by adding the words "or
domesticate or continue in" immediately after the words "desires to transfer to" in the first sentence
thereof, adding the words "or continuance" immediately after the words "resolution approving such
transfer” in the first sentence thercof, adding the words "to which the corporation shail be
transferred or" immediately after the words "specifying the jurisdiction" in the first sentence
thereof, adding the words "or domestication or continuance” immediately after the words
"recommending the approval of such transfer” in the first sentence thereof, and adding the words "if
its existence as a corporation of this State is to cease, or a certificate of continuance if its existence
as a corporation of this State is to continue" immediately after the words "Secretary of Statc a
certificate of transfer" in the fifth sentence thereof.

Section 23. Amend Section 390(b)(3), Title 8, Delaware Code, by eliminating the words
"will transfer" and adding the words "shall be transferred" immediately after the words "jurisdiction
to which the corporation" and by eliminating the word "will" and adding the word "shall"
immediately after the words "in which it".

Section 24. Amend Section 390(b)(4), Title 8, Delaware Code, by adding the words "or
domestication or continuance" immediately after the words "That the transfer".

Section 25. Amend Section 390(b)(5), Title 8, Delaware Code, by deleting the first word
thereof and substituting in licu thereof the words "In the case of a certificate of transfer, (i) that the
existence of the corporation as a corporation of this State shall cease when the certificate of transfer

becomes effective, and (ii) the".

Section 26. Amend Section 390(b), Title 8, Delaware Code, by adding a new subsection (6)
to read as follows:

"(6) In the case of a certificate of continuance, that the corporation
will continue to exist as a corporation of this Statc after the
certificate of continuance becomes effective."

Section 27. Amend Section 390(c), Title 8, Delaware Code, by deleting the words
"compliance by the corporation” and substituting in lieu thereof the words "the filing of a certificate
of transfer in accordance", and by adding the words "at the time the certificate of transfer becomes
effective in accordance with §103 of this title'" at the end of the first sentence thereof.
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Section 28. Amend Section 390(d), Title 8, Delaware Code, by adding the words "and the
resulting cessation of its existence as a corporation of this State pursuant to a certificate of transfer”
immediately after the words "out of this State".

Section 29. Amend Section 390, Title 8, Delaware Code, by adding a new subsection (e) to
read as follows:

"(e) If a corporation files a certificate of continuance, after the time
the certificate of continuance becomes effective the corporation shall
continue to exist as a corporation of this State, and the law of the
State of Delaware, including the provisions of this title, shall apply
to the corporation, to the same extent as prior to such time."

Section 30. Amend Section 391(a)(23), Title 8, Delaware Code, by adding the words "mail
or hand delivery," after the word "telephone."

Section 31. Amend Section 391(a)(24), Title 8, Delaware Code, by adding the words "or a
certificate of continuance" immediately after the words "certificate of transfer”.

Section 32. This Act shall be effective on July 1, 1997, except that Section 5 of this Act
shall become effective with respect to indemnification of expenses (including attorneys' fees) for
acts or omissions occurring on or after July 1, 1997.

Approved June 30, 1997
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CHAPTER 121
FORMERLY
SENATE BILL NO. 108
AN ACT TO AMEND TITLE 29, TITLE 11, AND TITLE 16 OF THE DELAWARE CODE
RELATING TO THE BOARD OF PENSION TRUSTEES AND THE INVESTMENT
OF PENSION FUNDS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF
DELAWARE:

Section 1. Amend §8308(b)(1), Title 29, Delaware Code by striking said subsection in its
entirety and substituting in lieu thereof a new subsection to read as follows.

“(I)  The Board shall establish the Delaware Public Employees’ Retirement  System

which has control and management of the state pension funds provided for in:

a. The State Employees’ Pension Plan pursuant to Chapter 55 of Title
29,

b. The Closed State Police Retirement Fund pursuant to Subchapter I1
of Chapter 83 of Title 11;

c. The New State Police Retirement Fund pursuant to Subchapter III of

Chapter 83 of Title 11;

d. The State Judiciary Retirement Fund pursuant to Chapter 56 of  Title

29;

c. The County and Municipal Employees’ Retirement Fund pursuant to

Chapter 55A of Title 29;

f. The County and Municipal Police/Firefighter Retirement Fund
pursuant to Chapter 88 of Title 11,

g The Volunteer Fireman’s Pension Fund pursuant to Chapter 66A of
Title 16;
h. The Diamond State Port Corporation Pension Plan pursuant to
Chapter 87 of Title 29;
i The County and Municipal Police/Firefighter Special Fund pursuant  to

Chapter 7 of Title 18,

- The Special Pension Fund pursuant to Chapier 191, Volume 61, Laws
of Delaware; and

k. The Local Government Retirement Investment Pool pursuant to Chapter
83 of Title 29.

Section 2. Amend §8308(c)(4), Title 29, Delaware Code by striking said subsection in its