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It is with great pleasure that I accepted the invitation to write these brief words in front of Carol
Hoffecker’s wonderful history of the Delaware General Assembly’s first 300 years, Democracy in
Delaware, the Story of the First State’s General Assembly.

We are fortunate to have one of our state’s great historians to describe this story. We have also been
fortunate to have the support of the General Assembly’s Legislative Council, under the leadership of
Senate President Pro Tempore Thurman G. Adams, Jr., and Speaker of the House Terry R. Spence, in
marking the tercentenary of the First State's Legislature. This book is a major part of that effort.

Our small state rightly boasts a close relationship between the legislature and those they serve. While this
has been an important constant in the years between 1704 and today, that intimate relationship has not
always produced working, effective or good government. It took many years to develop fair rules, broad
suffrage, equal representation and yes, even the right mind set, to come to where we stand in 2004 — a
vibrant and functioning democratic institution.

Dr. Hoffecker shows that the journey to this time has been in fits and starts. The history of the Delaware
General Assembly has produced great moments where a body has risen high to meet the sweep of
progress and carry our ideals forward —- as well as occasions where the unblinking lens of hindsight
revealed another to be lacking in the foresight or even basic functionality needed to join that progress
which today seems inevitable, preordained and just plain right.

Like other legislative bodies, the Delaware General Assembly has seen high moments and low. This
story serves as both a lesson in how a people can govern themselves in our great democracy as well as
how bodies of politicians at different times have often failed to fulfill their intended constitutional
purposes or even their basic democratic obligation to provide a forum through which the public can
conduct its business. Dr. Hoffecker concludes her book with the admonition that “maintaining
democracy will require constant vigilance to keep a General Assembly that is truly representative of the
people and effective in resolving their problems..." She is correct and has assembled the history to prove
it. It is also worth noting that she views today’s General Assembly as the positive product of much of this
history, and one which stands proudly at the height of its stature as such a body.

Besides the intimate relationship of the citizenry to the General Assembly, the other constant Dr.
Hoffecker reveals is how well our General Assembly has reflected Delaware’s body politic over three
centuries. Prides, prejudices, interests and party faction have all clashed around our state and throughout
our history. Those clashes have always echoed loudly in Legislative Hall and serve to remind all that
while often unsightly, our basic reason for having a Legislature is to provide the forum where those
clashes can occur and find some resolution without resort to bloodshed, violence or lawlessness.

The history buff and the Delaware patriot, as well as the citizen desiring to be informed, will appreciate
this fine effort to describe how the Delaware General Assembly has progressed through — while often
making — three hundred years of time.

Rep. Wayne A. Smith
House Majority Leader
Chair, Delaware General Assembly
Tercentenary Committee December 7%, 2003

xiii




Carol E. Hoffecker

INTRODUCTION

The Assembly was the first elected body in Delaware, and it remains the

most powerful. It is no exaggeration to say that the Assembly’s actions
have affected and continue to affect every aspect of life in the state. The Assembly
is the citizens’ voice in their government. In the course of the Assembly’s long
history, the definition of citizenship has grown to embrace all adult Delawareans.
In that process the General Assembly has sometimes supported the extension of
democracy, while at other times it has stubbornly refused to do so. This book
explores the evolution of the General Assembly as a democratic institution that
continues to shape the State of Delaware and the lives of Delawareans.

On May 22, 2004, the Delaware General Assembly will celebrate its
tercentenary. That date marks the three-hundredth year in which representatives
of the three counties of New Castle, Kent, and Sussex have met together to make
the laws that govern Delaware. One must go back further, however, to seek the
beginnings of representative government in the little colony that then had the
long descriptive name “Three Lower Counties on Delaware.”

William Penn is the father of representative government in Delaware. In
1681 this idealistic English Quaker became proprietor of two colonies in America:
Pennsylvania and the Three Lower Counties on Delaware. He tried to unite the
two into one. In 1682 Penn called on the freedmen of both colonies to elect their
neighbors most noted for “Sobriety, Wisdom, and Integrity” to attend a joint General
Assembly. That Assembly’s inaugural meeting took place at Upland, now Chester,
Pennsylvania, in December 1682. To Penn’s intense regret, the representatives of
his colonies refused to unite into one. Like a bad marriage, time only made their
relationship worse.

In 1701 the proprietor reluctantly agreed to disconnect his colonies’ unified
assembly. The Assembly of the Lower Counties met for the first time as a separate
legislative body in the town of New Castle on May 22, 1704. For the remainder of
the colonial period Pennsylvania and Delaware shared a governor, but their
representative assemblies met separately. It is difficult to imagine how Delaware
could have emerged from the colonial period as an independent state had not that
separation already taken place.

The pre-Revolutionary years were the most significant period in the long

r I Vhe General Assembly is the root of representative democracy in Delaware.
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history of the Delaware General Assembly. The Assembly was the fulcrum for
major issues that led to the American Revolution as the assemblymen worked to
redefine their colonial status, to examine the source of sovereign power, and to
proclaim their understanding of liberty. In that era the Assembly was the only
elected body to which Delaware’s politically gifted men might aspire. In the crucial
period that preceded the Revolution, the Assembly included the most stellar group
of leaders ever to serve in that body. Three of the men who led the Assembly—
Caesar Rodney, George Read, and Thomas McKean—were chasen by their fellow
assemblymen to represent Delaware in the Continental Congress.

The Lower Counties’ Assembly voted to separate from Great Britain on
June 15, 1776, and in so doing renounced the proprietary rights of the Penn family
over them. Less than a month later, Congress declared the independence of the
American colonies and created the new nation of the United States of America. In
Delaware the Assembly was now the only legitimate source of power to make
laws and to bind the three counties together. In the summer of 1776 the Assembly
called for a convention to draft Delaware’s first constitution. The convention
emphatically embraced the doctrine of legislative primacy, declaring: “The Right
in the People to participate in the Legislature is the Foundation of Liberty, and of
all free Government.” Legislative supremacy would remain the hallmark of
Delaware’s government for more than a century.

The Constitution of 1776 created a two-house legislature whose members
elected the state’s chief executive. The state’s subsequent Constitution of 1831
mandated that the voters would choose the governor, but the governor’s office
remained largely ceremonial throughout the nineteenth century. Power resided in
the legislative branch. It was not until a new constitution was written in 1897
that the relationship of the two branches began to approach equality.

Delaware’s proudest historical achievement is its position as the first state
to ratify the Constitution of the United States. Although it was a specially elected
convention that carried out the ratification on December 7, 1787, it was the General
Assembly’s rapid action in calling for the election of delegates to that convention
that gave Delaware its head start on its sister states. Certainly no state has taken
greater pride and satisfaction in being a part of the United States than Delaware.
That loyalty received its most severe test on the eve of the Civil War when the
General Assembly rebuffed the entreaties of the slave states to the South to abandon
the United States for the Confederate States.

Throughout the nineteenth century the greatest prize for Delaware’s
political leaders was election to the United States Senate. That election took
place within the General Assembly. The conceptual basis for that practice was
the notion that state legislators were more politically enlightened than the electorate
at large and could, therefore, better discern who should represent the state in
national affairs. The reality was that the legislature became a pawn in the political
leaders’ quests for national power.

In the course of the century many states enacted the popular election of
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their United States senators, but Delaware clung to its old ways. During the 1890s
a wealthy political aspirant named John Edward O’Sullivan Addicks tried to buy
his way into the United States Senate through the Delaware General Assembly.
His efforts had a corrosive effect on the integrity of the ballot in Delaware and
helped pave the way for the Seventeenth Amendment to the Constitution of the
United States, enacted in 1913 to provide for election of United States senators by
the people.

The General Assembly proved unwilling to abandon other undemocratic
ways as well. Such important extensions of democracy as the abolition of slavery,
the enfranchisement of blacks and women, and the equalization of representation
in the General Assembly on the basis of “one man, one vote” originated at the
federal, not the state, level. The modern General Assembly is the product of those
changes, not their creator.

The role of the General Assembly has changed in response to the growth
of the economy and the development of a more complex society. In its early history
the Assembly spent much of its time responding to petitions from individual citizens.
The legislators granted divorces, determined the placement of roads, altered the
boundaries of Delaware’s several hundred public school districts, and gave
landowners permission to dig drainage ditches. As state government matured, the
Assembly transferred those responsibilities to the executive branch or the courts.
In place of dealing with ditches, divorces, and boundaries, the Assembly was
increasingly called upon to decide the fate of institutional applicants such as banks,
turnpike companies, and railroads. Those organizations hired lawyers and lobbyists
to secure favorable legislation. Incrementally the Assembly also took on
responsibilities for providing public education and certain social services such as
the care of the mentally ill.

In 1897 a convention of leading citizens drafted a new state constitution
that made possible a more responsive government, establishing an executive branch
that could provide leadership and administration for the state. Delaware’s
government got a major boost in the early twentieth century from several
extraordinary private citizens. T. Coleman du Pont and his cousin Pierre S. du
Pont provided the money and vision to bring sorely needed improvements to
transportation and public education throughout the state. Thanks to the General
Assembly’s acceptance of the du Pont cousins’ plans, Delaware made great strides
toward modernization. During the 1920s and ‘30s the state built many new schools,
but it maintained the strict segregation of the races that had characterized life in
the First State since the end of the Civil War.

The constitution of 1897 did little to repair the increasingly unbalanced
representation among the three counties. For the first two thirds of the twentieth
century intense partisan politics and up-state versus down-state rivalries were
played out in the General Assembly. Just as there was no political will to integrate
black Delawareans into majority society, there was no likelihood that the people
of Kent and Sussex counties would acquiesce in renouncing their power over far
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more heavily populated New Castle County. Then in the 1950s and 1960s the
United States Supreme Court intervened with a series of landmark decisions that
changed life in Delaware, especially in the General Assembly. Legal segregation
died; and reapportionment remade the General Assembly into a body composed of
members selectcd under the banner “one man, one vote.”

In the spring of 1920, thc General Assembly also lost its opportunity to be
the final state needed to adopt the Woman’s Suffrage Amendment to the United
States Constitution. After the Nineteenth Amendment had passed without help
from Delaware, the state’s women began to engage in politics. By the 1960s women
legislators had become a force for change in the General Assembly and throughout
state government.

As the responsibilities and accompanying budget of state government
expanded, the actions of the General Assembly took on increased significance.
Traditionally, the Assembly had attracted men who viewed brief service in the
legislature as a step in building careers in other fields, but by the 1960s members
became more committed to serving multiple terms. The trend toward legislative
longevity paralleled the growth in the complexities of state government.

In the 1950s and 1960s politically inspired stubbornness often frustrated
needed developments in government. Fortunately, during the 1970s a remarkable
transformation took place in Legislative Hall. The overall quality of the legislators
improved, and committed members chose to remain for multiple terms. Leaders
emerged from the two parties in both the executive and legislative branches who
respected one another and took responsibility for bringing Delaware’s government
through the financial difficulties of that decade. Simultaneously, each party gained
control of one house of the legislature and used its power over the redistricting
process to maintain its majority. As a result, the Democrats have held the majority
in the Senate and the Republicans in the House for several decades. The carlier
politics of confrontation has been replaced by the politics of compromise.

Three hundred years after its founding, the Delaware General Assembly
is composed of citizen legislators who reflect the nature of their state. There are
men and women, blacks and whites, people with backgrounds in education, labor
unions, the chemical industry, and agribusiness. Legislators keep in close contact
with the people in their districts. Legislators know that their constituents will re-
elect them or cast them aside, not only on the basis of their political affiliation,
but more likely on the basis of how well they serve their districts. There is a
greater sense of pride and of responsibility in Legislative Hall now than existed
fifty years ago. Representative Wayne Smith of Brandywine Hundred expressed
his colleagues’ spirit when he exclaimed: “When I look up and see the cupola on
Legislative Hall I think what a lucky guy I am!”

A note on the numbering of legislative sessions

The custom of numbering the sessions of the General Assembly did
not begin until 1913 when it was determined that the session beginning
that January was the 94 since Delaware had gained its independence.
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In 1944 State Archivist Leon deValinger discovered a mistake in the
previous calculation. At its 110 session in 1945 the legislature accepted
deValinger’s view and ordered that the next session, due to begin in
January 1947, would be numbered the 114, Subsequent sessions have
been numbered accordingly.



Democracy in Delaware

William Penn (1647-1718), engraving by John Sartain from a paint-
ing by Henry Inman, ca. 1850. As proprietor of Pennsylvania and
the Three Lower Counties on Delaware, Penn introduced repre-
sentative government to his colonies. (Courtesy of the Delaware

Public Archives)
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THE THREE LOWER COUNTIES ON DELAWARE, 1682-1763
No representative government existed in Delaware under the colony’s first

three governments. The Swedes and Dutch who colonized Delaware in

the mid-seventeenth century appointed autocratic military governors to
rule the frontier settlement. Neither Sweden nor the Netherlands established
elected assemblies to give settlers a role in their government. Neither did the
brother of King Charles II, James, Duke of York, who commanded the English
navy that conquered the Netherlands’ American settlements in 1664. The Duke
of York introduced the English common law into his colony on the Delaware, but
the colony retained its military-style administration. The most lasting contribution
those early colonial administrations made to Delaware’s future government was
the division of the land into three counties: New Castle in the north; St. Jones in
the middle; and Whorekill in the south.

In 1681 Charles IT made William Penn the proprietor of a large unsettled
domain called Pennsylvania to be located on the west bank of the Delaware River
north of the Duke of York’s counties on the Delaware and of Lord Baltimore's
proprietary colony of Maryland. At Penn’s request, the Duke of York agreed to
lease his three counties on the Delaware River to Penn so that Pennsylvanians
could have an uncontested path to the sea. Only then under Penn’s rule did the
inhabitants of the three counties on the Delaware take their first steps toward
political unity and representative government.

The three counties that Penn acquired from the duke in 1681 had a total
population of fewer than 2,000 people. Most of the land was either marshy or
heavily forested. The territory boasted only two towns, New Castle and Lewes.
The northernmost county was centered on the commercial town of New Castle.
This county had a polyglot population of Swedes, Finns, Dutch, along with some
English and Africans. Except for the townsmen, most settlers farmed on clearings
near the Delaware River.

Englishmen, Africans, and some remaining native people made up the
population of the two counties to the south. Many of the landowners there had
migrated from neighboring Maryland, where they had received their first land
grants from Lord Baltimore, Maryland’s proprietor. Together with their African
slaves, those Maryland migrants established farms on clearings hacked from forests
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of hardwood, pine, and holly, and from diked and drained marshland. Like other
Eastern Shore Marylanders, they raised tobacco as their primary export crop.

Settlers felt a closer affinity to their particular county than they did to the
colony as a whole. The colony was strung out along a major river and had the
more settled colony of Maryland to its west. Delaware’s settlements had not sprung
from a single starting point, nor had they been settled by a single people. In
addition, before Penn no overall governing authority had lasted for more than a
few years.

William Penn introduced Delawareans to a colonial government wholly
different from what they had known. Penn was an idealist. As a young man he had
renounced the Church of England to embrace the radical new faith of the Society
of Friends, popularly known as Quakers. While enduring occasional imprisonment
and other hardships, Penn became a major figure in his new faith. Unlike most
Quakers of his time, Penn was a well-educated aristocrat. He used his skills to
write Quaker tracts and to investigate philosophical approaches whereby
governments might realize the Quakers’ belief that the “Inner Light” of God could
guide mankind toward peace and happiness.

The Quaker proprietor was a man of contradictions. On the one hand,
Penn was a convert to a religious sect that stressed human equality and simplicity
of living; on the other hand, he was an aristocratic Englishman determined to live
in style by collecting quitrents from his colonists. He expected his colonial venture
to set a new standard of human harmony, but he also expected it to yield him a
profit. He is famously pictured purchasing land from the Native American
inhabitants rather than driving them westward at the point of a sword or gun, as
was the practice among other colonizers in America. Yet Penn was to spend most
of his later years embroiled in a bitterly contested legal battle with Lord Baltimore
and his heirs over their conflicting claims to southern Delaware. Finally, William
Penn, the serious student and dedicated practitioner of representative government,
found much to abhor when confronted by the results of his democratizing
enthusiasm.

The Delaware General Assembly originated in the mind of that idealistic
proprietor, who was enmeshed in the complexities of English colonial politics.
Before he ever came to America, Penn constructed a plan, which he called the
Frame of Government, on which to base his colonial enterprise. He intended to
bring his province, Pennsylvania, and his territories, the Three Lower Counties on
the Delaware, into one unified, harmonious whole. To ensure equality between
the two, he established three counties in Pennsylvania—Philadelphia, Chester,
and Bucks—to match the three in the territories. Penn was required by his charter
from the king, as well as by his own inclination, to establish a representative body
in his colonies to assist in the government.

Americans like to romanticize their colonial history into a series of
tableaux. Among the images that form many Delawareans’ vision of their state’s
colonial past is that of William Penn arriving in New Castle on October 24, 1682.
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In our mind’s eye we can see the portly, plain-clad Quaker proprietor being rowed
to shore from his ship, the Welcome, to be met by a gathering of joyful townspeople.
Penn then makes a brief speech about the purpose of his coming and assures the
colonists of his intention to uphold their rights. A quaint ceremony follows in
which the Duke of York’s representative presents the new landlord with the
symbols of his ownership and authority: the key to the fort; a twig protruding from
a mound of turf; and a porringer of river water. Everyone present rejoices that the
Three Lower Counties on Delaware are to be under a benevolent governor who
promises civil liberties and the right of the citizens to participate in making the
laws under which they will live.

This pleasant image is only partly true. About 100 Quakers, mostly from
the southern English county of Sussex, sailed with Penn. In the course of the
journey thirty of them died of smallpox, so the inhabitants of New Castle had
reason to keep their distance from the newcomers. It is also likely that the
inhabitants were apprehensive about how those strangely dressed Quakers intended
to develop and rule their frontier colony. The fort to which Penn received the key
was the only public building in the Three Lower Counties. It was not much to
behold, being merely a roughly built wooden structure of two floors that contained
ajail and a courtroom. Penn cannot have been unaware that this primitive building
represented what had been up to then an equally primitive government.

Penn's Frame of Government of 1682 was Pennsylvania and Delaware’s
first constitution. It began with the optimistic observation: “Let men be good, and
the Government cannot be bad . . . .” The Frame guaranteed the people the right
to practice the religion of their choice, a freedom that was almost unknown
anywhere in the world at that time. It also promised ordinary colonists a role in
law making, but it was to be a minor role. The Frame created a General Assembly
to be composed of two houses: a council and an assembly. Penn’s original design
called for the General Assembly to consist of forty-two members: three councilors
and four assemblymen to be chosen by the freemen of each of the six counties
from those most noted for “their Sobriety, Wisdom, and Integrity.”!

Under Penn’s Frame of Government only the governor and the council
could propose legislation. The role of the assembly was limited to reacting to
what was presented to them. In this respect Penn’s initial Frame departed
significantly from the English Parliament, where bills could originate in either the
House of Lords or the House of Commons. The Frame required that elections be
held annually in First Month, known by non-Quakers as January. Shortly thereafter
the council was to meet with the governor to draft legislation. In Third Month
(March) the lower house would assemble for a period of nine days, either to give
its assent to the bills presented to it or to reject them.?

Shortly after his arrival, Penn put his Frame of Government into practice.
He directed the sheriffs of ecach county to hold elections for assemblymen and
council members on November 20. There was nao set list of candidates for voters
to choose among. Voters could choose any qualified residents of their county, and
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those who received the most votes were declared elected. 'I'he only surviving
election return is for Whorekill County, later renamed Sussex, which includes
the seven names that John Vines, the county sheriff, submitted to the proprietor.

The voters’ choices reflect the fact that they lived in a deferential society.
It was assumed that the wealthiest, best educated, and best connected should
rule. Of the seven names on Sheriff Vines’s list, four were local judges. Of the
remaining three, one was a Quaker who was a large landholder in southern
Delaware, and the others were also prominent farmers who had served in the
county court.® In contrast to the population at large, those men were literate and
knew something about administering laws.

The first General Assembly met at Upland, soon to be renamed Chester,
in Pennsylvania, on December 6, 1682. Penn called this first assembly together for
the purpose of endorsing two major documents: the Frame of Government and an
Act of Union that would bind his two holdings, the Province of Pennsylvania and
the Three Lower Counties on Delaware, into a single government. The act promised
the same freedoms and privileges to inhabitants of both colonies. Representatives
from the province and territories assented to this act on December 7.

Penn had been most anxious to have the Lower Counties agree to The Act
of Union in order to stifle Lord Baltimore’s claim to their land. Toward that end,
he took pains to affirm the landholdings of settlers whose titles came from Lord
Baltimore and to offer them rights equal to those of Pennsylvanians. Even with
those steps he must have been aware that many in the Lower Counties felt a
closer affinity to Maryland than to Pennsylvania.

At that first meeting of the General Assembly, the lower house, called the
House of Assembly, established rules by which it would govern itself. Drawn
from Parliamentary precedents, the rules permitted the members to choose their
speaker and to form the house into a “Grand Committee” to discuss business. Its
members also agreed to establish an orderly procedure for the reading and enrolling
of bills. The clerk of the assembly was to stand and read the title of each bill. He
would then deliver it to the speaker who would read the bill’s title and declare
that to be the first reading of the bill. Each bill was to have at least two, sometimes
three, readings. No member was to speak to the bill until after the second reading,
unless to call for its removal.*

Penn took the occasion of the assembly’s first meeting to naturalize the
Swedes and Dutch as citizens of his commonwealth. They, in turn, promised to
“serve and obey him with all they had.”® Despite a disagreement over the election
returns submitted by the sheriff of New Castle County, Penn was pleased with
the harmony that characterized the proceedings. The “great variety of dispositions,
rawness and inexperience” of the assembly’s participants had not prohibited them
from taking the steps that the proprietor had desired.®* Penn’s new government
appeared to be getting off to a good start.

The second General Assembly met in the newly established town of
Philadelphia in January 1683, notably out of sequence with the timing prescribed
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in the Frame. The proprietor opened the meeting by reading several statements,
including a lesson in decorum and proper procedure entitled “The orderly Method
of Parliaments, and the Demeanor of the Members thereof observed in England

ny

The proprietor and council then presented to the assembly a series of laws
that dealt with pressing concerns in the frontier settlements. The assembly agreed
to new laws that addressed matters such as encouraging the killing of wolves,
controlling servants, marking cattle, and burning of woods and marshes. The
assembly also adopted statutes concerning the disposition of estates, the recording
of deeds, the licensing of ferryboats, and other contracts between citizen and
government. Then the assembly went on to consider and adopt laws respecting
murder, manslaughter, fornication, breech of the Sabbath, and other crimes.

Penn took the occasion of his second General Assembly to announce a
revision of the Frame of Government, raising the number of county representatives
to the assembly from four to six. This change was unpopular in the Lower Counties,
where petitioners complained that there were as yet too few educated people to
send such large delegations to the assembly. Their point was made in a telling
fashion, for most of the petitioners signed with a mark, not a signature.®

On March 10, 1684, the third General Assembly met in New Castle. This
was the first time that a representative body had ever assembled in what was to
become the state of Delaware. Thereafter, until the legislatures of the two
proprietary colonies began meeting separately in 1704, the assembly met annually
in Philadelphia, except in 1690 and 1700, when the assembly returned to New
Castle.

William Penn had two reasons to convene the assembly in the Lower
Counties. The obvious purpose was to bind the Lower Counties as equal partners
in Penn’s government. Another reason, however, may have been more salient in
the proprietor’s mind: that of defending his right to the Lower Counties from the
legal claims of Lord Baltimore and his family, the Calverts. It is noteworthy that
the meetings in New Castle always coincided with major phases in the proprietors’
lawsuit in England.

In the same month in 1684 that the assembly was meeting in New Castle,
Lord Baltimore was authorizing his agent in Maryland to lay claim to the Three
Lower Counties. The Marylanders were ordered to build a fort on the Christina
River in central New Castle County. The incursion was stopped, but some New
Castle County residents, including two members of the council, were implicated.
Their “treachery and rebellion” disturbed Penn mightily.’

The meeting in New Castle in 1684 most likely took place in the fort’s
upper courtroom, where William Penn had received his twig and river water less
than two years before. There were only two other buildings in town capable of
containing such a large group. Both were homes of former governors under the
Duke of York.

Shortly after the session of 1684 ended, Penn reluctantly sailed back to
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England to defend his land title in court. It was to be a long struggle that kept him
away for fifteen years. In his absence, he appointed a succession of deputy governors.
None proved capable of establishing harmonious relations with the colonists.
Factions formed around different religious, geographic, and economic interests.
Settlers in both the province and the territories resented paying quitrents, a fixed
rent that they were required to pay to the absent proprictor. A time of troubles
had begun that would end only with the separation of the two colonies.

Despite the Act of Union, differences between the upper and lower counties
became magnified, not diminished, with time. While the dispute over proprietary
titles discouraged settlement in Delaware, settlers flocked into Pennsylvania. In
just its first two years, ships brought several thousand Quakers to Pennsylvania
from England, Ireland, and Wales. Thousands more arrived in subsequent years,
drawn by the promise of the religious freedom that they did not enjoy at home.

Philadelphia grew rapidly into a city that left the river town of New Castle
inits wake. In the region around Philadelphia, Quaker farmers grew wheat for an
international market. Exporting their produce and importing the goods that it bought
made Philadelphia a major Atlantic port, and made some of the city’s merchants
wealthy. Meanwhile, in Kent County, Penn’s name for the county formerly called
St. Jones, tobacco continued to be the principal export crop, while in Sussex County
farmers raised tobacco and chopped trees for lumber. In both Kent and Sussex the
Church of England remained the major religion, and slavery was more prevalent
than in the wheat-growing region to the north.

Instead of the harmony that William Penn had intended, and for which he
had so carefully planned, his government was racked with conflicts. Wealthy
Pennsylvanians objected to the proprietor’s restrictive land policies. The House of
Assembly resented the greater power of the council, which was dominated by
Philadelphia’s richest Quaker merchants. Inhabitants of the Lower Counties
believed that their lesser wealth and fewer numbers rendered them ever weaker
with respect to Pennsylvania, while the Pennsylvanians complained about sharing
power with the less populous Lower Counties.

Penn was dismayed by the reports of discontent that he received from
America. He developed “grave misgivings” concerning the colonists’ capacity to
participate in government. In 1688 the proprietor appointed Captain John Blackwell
to be deputy governor. Blackwell was an experienced administrator, but as a former
military officer and a Puritan he was bound to clash with the Quakers of
Pennsylvania. Under the direction of this autocratic man, matters sank to a new
low point. Blackwell found the colonists so frustrating that he wrote to Penn that
the wild animals in the American forests would be better able to govern themselves
than could the “witless zealots who make a monkey of his assembly.”1°

Deputy Governor Blackwell’s acts of tactless provocation demonstrated
his disdain for the assembly. He took a particular dislike to John White of New
Castle County, who was elected speaker of the assembly every year from 1685
through 1689. In that latter year, Blackwell ordered White arrested for a minor
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misdemeanor to prevent the speaker from attending the meeting of the General
Assembly. The sheriff of New Castle County refused to make the arrest, and
White appeared in Philadelphia to take his seat.

k\ {
a(-i.l.y of Ve R
M P TARSEY !
r ad _ ) y
» ‘} f F) ol
Pifi;i?t‘;};:: ! \ Fudack.s 3" EAST
1] By - A5 K \ 1 1 vV A WS A Barde dog
g - ]
e HNe wark
1683 4 L]
o TR W sy
1 = At Fountain & "-5-
%0 t v A= Tree R -;; Cfflsck,
i » NI R
) y N _ITIAS Va2 ~
bt \ s |-""-u-- ”-— » ) N
r- £ yudt : -E;’ A r:..l:;n:s!m i
£y Philadelphia City, : >
. AN 4T
5 b ot ) Pire pr Nsw
\ = : Bead heiid
7 L Foder €7
i }_) e, s H One Zree BT
| -1 e ¢ = faton .
| 2| » R 8 New Cubleff fngingboursh 4R 5 ).
| [ s R B
: i rIMUR S & A a““-" / Lores
iife

; 1 'r/ul ’S
' KA

u?‘l /
by 4
[]

;
j ‘ ;
Yoour -
Lo !
7 -
&> ¥ Hordo, 3
o, X
Cooblay A
w Deﬂsws” Bay l‘:
N & Hinforen 2 5
q /: ;
3951 )

1688

Cartographer Robert Morden of London produced this map in 1688.
It is among the earliest maps to show the lands of William Penn in
North America. Note particularly Morden'’s belief that Penn’s claim
to the Three Lower Counties extended very little westward from the
Delaware Bay. Penn’s long but ultimately successful court battle to
expand his holdings made the State of Delaware possible. (Courtesy
of the Delaware Public Archives)
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Blackwell then ordered the sheritf of Philadelphia to arrest White while
the house was in session. When the sheriff came to the place where the assembly
was meeting, Speaker White escaped by climbing out a window. White remained
in Philadelphia, where he was twice dragged from his lodgings in spite of his
assertion that members of the assembly were immune from arrest during the
session except for a serious crime. House members were infuriated by the deputy
governor’s highhanded action, which was contrary to English law that protected
members of Parliament from arrest while Parliament was in session. Fellow
assemblymen viewed Blackwell’s action as contemptuous “of the dignity of the
House” and a clear indication of “the present Arbitrariness in Government.”!!

Penn’s Frame of Government had not created two legislative houses of
equal weight. The council functioned as both an executive and a legislative body.
With the governor it appointed judges and other governmental officers. It shared
the governor’s responsibility for the treasury, and, as noted before, the councilors
worked with the governor or deputy governor to propose legislation to the assembly.
The governor and council also had the power to decide when to adjourn the lower
house, a power that in England was reserved to the House of Commons to decide
for itself.

After a few years under the Frame, the assemblymen demanded more
power. If the proprietor wanted them to be governed by the decorum of Parliament,
they should also have the rights of Parliament. In 1695, for the first time the
assembly defied the most onerous of their limitations by taking up issues for
discussion and possible action that had not been forwarded to them from the council.

In the meantime, in England William Penn was adjusting to government
under a new king. Following the death of Charles Il in 1685, his brother, formerly
James, Duke of York, ascended the throne as King James II. James was a convert
to Catholicism, and his policies threatened the country’s Protestant majority. Only
three years after his ascension, most of the nation’s Protestant gentry, aristocrats,
and merchants coalesced to overthrow him in a bloodless revolt known as the
Glorious Revolution. The displaced king’s daughter Mary and her husband, William
of Orange, a Dutch prince, became England’s joint rulers.

The Glorious Revolution could not have come at a worse time for William
Penn. James IT had lost his crown and fled his kingdom just as he had been on the
verge of signing a document that would have given William Penn clear title to the
Lower Counties. Thus, legally, in 1688 the Delaware colony reverted to the crown.
In the eighty-eight years from England’s Glorious Revolution to the American
Revolution, the Penn family held Delaware by sufferance, not by legal right. To
retain control of the little colony, Penn and his heirs would have no choice but to
defer to the wishes of the government in London.

William and Mary introduced new policies into England. They accepted a
Bill of Rights that guaranteed Englishmen and Parliament greater rights and powers.
But those concessions did not mask the fact that King William was strong willed.
He pulled England into the Netherlands’ struggle against France, thus initiating a
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series of wars between England and France that were to persist intermittently
until the fall of Napoleon in 1815.

The new sovereigns also demanded a more purposeful approach to the
administration of England’s growing empire. William and Mary’s government
favored royal colonies that were directly subject to control from the crown and
Parliament in London. Royal administrators were hostile to proprietary colonies
and determined to bring them into line with the evolving imperial program, most
especially with regard to trade. Those changes powerfully affected Penn’s
governance of his colonies.

In 1696 the embattled Penn, still fighting Baltimore’s claims to the Lower
Counties in the courts, issued a new Frame of Government. The new Frame was
designed to mollify the colonists and to bring his charter into line with common
English practice. Reacting to complaints, especially from the Lower Counties, he
reduced the size of the council from three to two members per county and the
House of Assembly from six to four. He also acknowledged the right of the lower
house to initiate legislation, to elect its speaker, to judge the qualifications of its
members, and to decide the time of its adjournment.

The Frame of 1696 provided more detailed rules on running the assembly.
Tt defined eligibility for voting and for membership in the assembly and said that
voters who accepted payment for their vote would forfeit their right to vote for
that year. Electors and assemblymen had to be at least twenty-one years old and
own fifty acres of land, of which ten acres must be cleared, or have other assets
worth fifty English pounds. The Frame also set the pay for assembly members at
four shillings per day and for the speaker and the council members at five shillings
per day. '

The English government accused Penn of failing to enforce Parliament’s
Navigation Laws, which were designed to control colonial commerce in the interest
of the empire. To maintain his charter, the proprietor had to demonstrate his
ability to enforce those laws. The Lower Counties presented a challenge to that
enforcement. Tobacco was being smuggled across the peninsula from Maryland to
the Delaware River in the Lower Counties to elude Maryland’s taxes. This trade
was economically important to some Delawareans and they resisted Penn'’s efforts
to stamp it out.

Piracy represented another form of disobedience to the imperial system.
That lurid illicit trade posed a threat to the British Empire in the 1680s and 1690s.
The high point of England’s response to piracy came in 1701 with the execution of
Captain William Kidd in London. While Delawareans stood accused of evading the
tobacco tax, it was Pennsylvanians who winked at piracy. The Quaker merchants
of Philadelphia and their representatives in the General Assembly were suspected
of conspiring with pirates. At the least, they demonstrated an unusual complacency
toward the menace posed by these sea-borne thieves.

Colonists in the Lower Counties feared pirates. Those who lived near the
Delaware Bay or River, as most Delawareans did at that time, were among the
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pirates’ victims. Pirates never attacked so far up the river as to endanger
Pennsylvanians. The geographical difference in vulnerability to attack from the
sea drove a significant wedge between Penn’s two colonies.

In September 1698 fifty armed men sacked Lewes, the principal town of
Sussex County. The pirates carried off valuables from peoples’ homes and captured
farm animals. Local men were forced at gunpoint to carry the loot to the pirates’
ship, leaving the residents of Lewes with little more than the clothes on their
backs. The following year another pirate ship sailed up the Delaware River as far
as New Castle, where the thieves captured a merchant ship. The leading citizens
of the Lower Counties appealed to the deputy governor and the council to take
action to protect them from such brazen attacks, but their appeals were ignored.

The pirates’ attacks provoked irreconcilably different responses in
Pennsylvania and the Lower Counties. Residents of the Lower Counties urged the
construction of fortifications at Lewes and on the river to be fitted with cannons to
fire at the marauders from the sea. Pennsylvania’s Quaker majority opposed military
defense on religious grounds. A cynic might also note that they were not directly
threatened. The situation appeared very different from the perspective of residents
of the embattled Lower Counties. There the chief religious denominations were
the Church of England [Anglican), Presbyterian, and Lutheran, none of which
placed a moral impediment on defensive war.

The piracy issue caught William Penn in a serious bind. As a Quaker he
was conscience-bound to oppose bloodshed, but as a proprietor he was required to
demonstrate his government’s zeal to combat illegal trade and the robbery of his
colonists. If he failed to do so, he risked losing the Lower Counties, and possibly
Pennsylvania as well.

The Quaker proprietor’s awkward position regarding warfare became more
precarious yet when England went to war with France in 1689. The war was
fought not only in Europe, but also along the frontiers and coastlines of North
America, where it was known as King William’s War. The French commissioned
privately owned merchant vessels that were armed for war. They were called
privateers and behaved much like pirates. French privateers prowled the Atlantic
Ocean in search of cargo ships engaged in England’s imperial trade. The privateers
were drawn to the unprotected Delaware Bay where they could prey on ships
bound to and from Delaware River ports.

King William’s government required the colonies to erect defenses. The
govemnment in London agreed to renew William Penn’s charter only on the condition
that he comply with that order. Residents of the Lower Counties rejoiced that
Penn would have to fortify the bay and river or risk losing his colonies. Pennsylvania’s
Quaker assemblymen, however, responded with a tepid promise to comply only
“so far as our religious Persuasions shall permit.”!3

Serious troubles erupted in the Lower Counties in the wake of the Quakers’
refusal to defend the Lower Counties. A broadside appeared in New Castle County
in 1690 declaring that the time had come “for us to assert our Right before it be
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quite lost.”!* Later that year councilmen from New Castle attempted,
unsuccessfully, to withdraw the Lower Counties from the union.'s

In their petition, the Lower Counties’ councilmen complained that Penn’s
government had failed to provide the equality that had been promised. As proof
they noted that there were so few judges appointed in the Lower Counties that
persons engaged in lawsuits there often had to travel to Philadelphia to have their
cases heard. The petitioners cited the particularly egregious instance of a widow
accused of murdering her bastard child. Her trial was postponed so long for want
of a judge that she had the opportunity to murder her two other children.'® Writing
from England, Penn replied poignantly to the petitioners’ request for separate
colonies. “Your Division has torne me to pieces . . .. I am a man of sorrows and
you Augment my Griefs, not because you don't love me, but because you don’t
love one another.”"

Despite Penn’s efforts at reconciliation from afar, the wound that divided
his commonwealth did not heal. In 1698 several assemblymen from the Lower
Counties refused to attend the General Assembly in Philadelphia. In 1699 none of
the members clected from New Castle County appeared, nor did several from
Kent and Sussex. In response, the rump assembly adopted a law that would fine
not only the absentees but also those qualified to vote for assemblymen and
councilors who abstained from doing so.'®

William Penn returned to America in 1699 a chastened man. He was deeply
in debt and had become far more pragmatic than in his younger days. Penn was
desperate to find a compromise to save his proprietorship over both his province
and his territories. He continued to believe that the Three Lower Counties were
an essential part of his commonwealth. But he recognized that holding on to them
would be difficult. The Lower Counties’ assemblymen had made their
dissatisfactions clear. They regretted their predecessors’ action in agreeing to the
Act of Union. They believed that Penn’s failure to get clear title to the Lower
Counties from James I, coupled with a temporary suspension of Penn’s charter in
1693, had invalidated the proprietor’s claim to the Lower Counties and erased
their union with Pennsylvania.

The proprietor’s return signaled that a showdown was imminent. In October
1700 Penn called the assembly to meet in New Castle. The meeting most likely
took place in the new courthouse that had been completed in 1687. That building
was set afire and destroyed in 1730. Within a year the New Castle County Levy
Court rebuilt the courthouse. It stands today as the center section of the historic
courthouse.?”

When the legislators had assembled, the members from the Lower Counties
raised the issue of equality. They offered a proposal “That the Union shall be
confirmed on Condition that at no Time hereafter the Number of Representatives
of the People . . . in the Province (Pennsylvania) shall exceed them of the annexed
counties; but if hereafter more Counties be made in the Province, and thereby
more Representatives added, that the Union shall cease.”?°
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Penn immediately recognized the danger, but he could offer only a feeble
promise to mollify representatives of the Lower Counties. If Pennsylvania were to
gain additional legislators, as the Province’s far greater population clearly warranted,
Penn pledged that no legislation that dealt with the Lower Counties would be
adopted without a two-thirds vote. Since the representatives of the Lower Counties
believed that they were already being short-changed hy their larger neighbor, this
offer seemed to them but a hollow promise.

Neither colony was willing to back down on what each saw as its rights.
With a rapidly growing population and a large frontier territory yet to be settled,
why should Pennsylvanians accept equality of representation in the assembly with
three poorly populated counties that were locked between the Delaware Bay and
River to the east and Maryland to the south and west?

The one issue on which representatives of the province and the territories
could agree was the need for anew Frame of Government. The proprietor strove to
find a formula that might satisfy his quarreling colonies, the government in London,
and his own interests.

In 1701 Penn convened the General Assembly in Philadelphia to consider
a new Charter of Privileges. But before he could put his proposed charter before
the assembly, the Pennsylvania members introduced a bill to re-confirm the laws
adopted at the previous session in New Castle. That action was necessary, they
insisted, because laws passed in the Lower Counties were not binding in
Pennsylvania. The Act of Union was dead.

On hearing that insult, the representatives of the Lower Counties walked
out of the assembly room. They gathered separately to write a remonstrance,
which they presented to Penn. The representatives called the action of their sister
Province “highly injurious and destructive to the Privileges of the Lower Counties

..” When he received the document, Penn called the representatives of the
Lower Counties to meet with him. At the meeting the Lower Counties’
representatives told the proprietor that the refusal of the Pennsylvanians to accept
laws passed in New Castle made a mockery of equality between the colonies.?!

William Penn was now at his wits’ end. He told the assemblymen from
the Lower Counties that their behavior was “very unkind” to him personally but
that “they were free to break off and might act distinctly by themselves,” if they
insisted on doing so, “at which they seemed pleased.”?*> Shortly afterward, Penn
set down his thoughts on the impending rupture in a letter addressed to the assembly.
“Your Union is what I desire,” he wrote, “but your Peace and Accommodating of
one another is what I must expect from you.” He begged both sides to “Yield in
Circumstantials to preserve Essentials.”?

It was Penn, however, who had to yield. In his Charter of Privileges, dated
October 28, 1701, the proprietor acquiesced to the demands of many politically
active men in Pennsylvania to increase the assembly’s powers. Thus, the new
Charter was more about Pennsylvania than it was about the Union. But it did
contain some important changes that affected both the province and the territories.
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The Charter reduced the influence of the once powerful council. The council
lost its legislative function and became merely advisory to the governor. The Charter
directed that the assembly would meet annually in Philadelphia, “unless the
Governour and Councell . . . shall . . . appoint another place within the said
Province or Territories.”?* Everyone knew that Penn was most anxious to leave
for England immediately to defend his land grant to the Lower Counties from both
Lord Baltimore and King William, but arguments over the proposed Charter kept
the legislators in session for over a month, making the General Assembly of October
1701 the longest to that time.

Finally, on October 28, 1701, as his ship lay in harbor at New Castle about
to depart, Penn most reluctantly agreed to accept a proviso to the Charter of
Privileges. The proviso read: “I am content and doe hereby Declare That if the
representatives of the Province and Territories shall not hereafter Agree to Joyne
together in Legislation . . . anytime within three yeares . . . That in such case [he
would accept their| separation . . . in Respect of Legislation.” To which he added
that “Inhabitants of both Province and Territories shall separately Injoy all other
Liberties, Priviledges and Benefitts granted Joyntly to them in this Charter.”?

Penn would never again see America. The union that he had worked to
achieve between his adjacent colonies was now very close to rupture. Throughout
1702 Penn’s deputy governor, Andrew Hamilton, worked with the council to avert
a separation that would both deprive Pennsylvania of the Lower Counties’ lucrative
tobacco trade and provide ammunition to those in England who sought to strip the
little colony from Penn'’s control.

There remained a fragile chance to affect reconciliation. In October 1702,
pursuant to the terms of the new charter, the authorities in Philadelphia called on
the six counties of the combined colonies to elect representatives to the annual
assembly just as in the past.

The assembly that met in November 1702 not only failed to restore
harmony, it proved highlyfrustrating to all who participated. Representatives of
the Lower Counties came to Philadelphia, but they refused to sit with their
Pennsylvania brethren as an assembly on the grounds that the Lower Counties
were not subject to the Charter.

The deputy governor was at a loss for what to do. England was once again
at war with France. Deputy Governor Hamilton had received orders from England's
new monarch, Queen Anne, to build defenses on Pennsylvania’s western frontier
against attacks of Indians allied with the French. The Lower Counties professed
their willingness to comply with the Queen’s command. They refused, however,
to do so as part of an assembly whose powers derived from the new Charter. Asa
result, nothing was accomplished. Division offered the only way to save Penn'’s
proprietary rights.

The much-anticipated split between the colonies finally occurred in 1704,
the third year noted in Penn’s proviso. Even then, Penn’s newly appointed deputy
governot, John Evans, tried valiantly to reunite the quarrelsome colonies. To that
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end, he called the council and assembly members from both colonies to meet at
the home of Joseph Shippen in Philadelphia on the afternoon of April 11, 1704.

When the assemblymen had gathered, the speaker, a Pennsylvanian, told
the deputy governor and council that the assembly could not conduct government
business while non-members were in the room. He was referring to the
assemblymen from the Lower Countics. After the dclegates from the Lower
Counties had departed, the speaker expressed his surprise that representatives
from the Lower Counties had been summoned to the meeting. He then stifled
Governor Evans’s last-ditch effort to maintain the union with the observation
“that they of the Province were a House of themselves, and it might, they feared,
infringe their Privileges to admit any other . ... ” This meeting marked the last
time that legislators from Pennsylvania and the Lower Counties on the Delaware
would assemble together.2¢

The separation was, no doubt, very sad news for William Penn. In the end,
the Quaker proprietor would have to content himself with what was perhaps a
lesser victory, but given the circumstances, a major one, nonetheless. Against all
the odds, he kept his proprietorship over both his province and his territories, and,
at his death, was able to pass the two colonies, and his lawsuit with Lord Baltimore,
on to his sons.

In the meantime, John Evans was pressing forward with his instructions
from Penn to comply with Queen Anne’s orders to defend the colonies. With that
purpose in mind, he called upon the assemblymen of the Lower Counties to meet
with him in New Castle on May 22, 1704. It was the first meeting of the House of
Assembly of the Three Lower Counties on Delaware. From that time until the
Revolution, Pennsylvania and the Lower Counties were separate in every sense
except that they shared the same proprietary governor.

For the remainder of its colonial history, the Lower Counties would be
uniquely invisible among Britain’s North American colonies. As a colony the
counties never captured much attention in London. For one thing, they had no
official name, and because the Penn family’s title to the Lower Counties was
precarious, they were neither quite proprietary, nor quite royal. All of the other
American colonies, including Pennsylvania, were required to send laws adopted
by their legislatures to England for approval. The Lower Counties were not. The
effects of this neglect can still be seen today in the British Government’s Record
Office, where there are files for all of the thirteen colonies, except Delaware.

Delaware was unique in another way as well—it had a unicameral
legislature. The other colonies had councils that, like the council in Pennsylvania,
advised the governors. Typically the members of those councils were the richest
and most powerful members of the colonial elite. The councils served as nascent
upper houses in the legislatures. In the Lower Counties, however, there was no
council. There, well-to-do colonists with political aspirations ran for seats in the
House of Assembly and the governor dealt directly with the assemblymen.
Delawareans accepted the proprietary family’s governor of Pennsylvania as their
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own chief executive, although the British government gave those governors no
specific authority over the Lower Counties.?”

John Evans was the first governor to work with an independent assembly
in the Lower Counties. He was a young man with a mission. He had failed to
prevent the rupture between Penn’s colonies, but he was determined to fulfill his
orders to protect the colonies on the Delaware River from the French. To achieve
that goal, he developed a strategy to make use of the Lower Counties’ eagerness
to defend the bay and river. His goal was to force the Pennsylvanians to assist in
paying for the necessary fortifications. He found the Lower Counties’ assembly
willing to comply.

In 1706, at Governor Evans request, the Lower Counties’ assembly voted
to build a fort to protect New Castle from pirates and French privateers. To pay
the cost of constructing and maintaining the fort, the assembly required all passing
ships to stop and pay a fee. Pennsylvanians were incensed. It was obvious that
their ships would be paying the bill for a fort that many of them found incompatible
with their religion. One Philadelphia merchant defied the Lower Counties’ law by
refusing to stop. Soldiers in the crudely built fort opened fire on the defiant
merchant’s ship, but their cannon balls did little damage as the ship sailed by.

Although the Pennsylvanians complained about John Evans’s high-handed
methods, they had even more reason to hate his successor, Charles Gookin, who
became governor in 1709. Delawareans didn’t much like him either. Gookin was
a professional soldier. This may seem an odd choice of governor for a Quaker
proprietor to make, even in wartime, but Penn was desperate to placate Queen
Anne’s government. Based on the governor’s odd behavior, historian John Munroe
speculates that Gookin may have been mentally il1.2% He certainly went out of
his way to make enemies.

A telling example of Governor Gookin’s impolitic and hostile behavior
occurred in 1715 when the governor quarreled with the Lower Counties’ assembly
over landowners’ failure to pay quitrents to the proprietor. The governor became
so angry at the obstinacy of the colonists that he attempted to dissolve the assembly
on the grounds that the members were engaging in “an unlawful riot.” Gookin
ordered Speaker John French to adjourn the session. When French refused, the
governor threatened to arrest him and to remove him from his elected position as
sheriff of New Castle County. French retreated to his office in the New Castle jail
and refused to leave.

At that point a real riot did occur. Governor Gookin and his men descended
on the jailhouse. They attacked the door with axes. Seeing and hearing what was
happening, the entire assembly and most of the residents of New Castle rushed to
the scene and struggled to stop the governor’s henchmen. Gookin and his men
retreated amid bitter cursing and violent oaths. The victorious assemblymen and
their speaker then reconvened. They drafted a petition to Penn demanding that
Gookin be removed as governor. The proprietor, who was by then a sick old man,
agreed to replace Gookin with a less contentious governor.
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When William Penn died in 1718 the proprietorship passed to his sons—
John, Thomas, and Richard. In the years that followed, the sons sometimes
appointed deputy governors and sometimes served as governors themselves. Penn'’s
sons carried on their father’s legal battle with Lord Baltimore’s descendants for
the ownership of the three counties on Delaware. The people who lived in the
Lower Counties were content that their land he part of the Penn family’s domain
so long as they were left free to manage their own affairs without interference
from their neighbors in Pennsylvania.

By the mid-eighteenth century the small colony had developed an
“Independency” for which the members of the assembly gratefully said “we esteem
no small part of our Happiness.”? The Lower Counties’ more settled condition
helped to swell the population and support development. Where once there had
been only narrow trails, now roads, bridges, and ferries were constructed to carry
wagons. Villages were built, often in conjunction with millponds and mills, where
farmers brought their grain to be processed and brought produce to sell at weekly
markets. In Kent, a county seat was established in the village of Dover on the
banks of the St. Jones River. In New Castle County, Quaker merchants established
the town of Wilmington on the Christina River, while at nearby Brandywine Village
millers built large commercial gristmills.

The evolution of the little colony is evident from surviving minutes of the
Lower Counties’ Assembly. Unfortunately, the records covering the years from
1704 until the end of the colonial period are sparse. Only those from 1739, 1740,
1741, and 1762 have survived. Those surviving minutes provide a window into the
assembly’s activities in the mid-eighteenth century.

The House of Assembly of the Three Lower Counties on Delaware consisted
of eighteen members, six from each county, who were elected at the county seats
of Lewes, Dover, and New Castle on October 1 of each year. Voters were defined
as freemen who were subjects of the English monarch and who could meet at
least one of two qualifications: be at least twenty-one years old and own fifty acres
of land, of which at least twelve acres were cleared; or have valuables, such as
buildings or tools, worth at least forty pounds. All of those eligible to vote were
required to do so on penalty of fine. Servants, slaves, and women, a group that
collectively made up a majority of the population, could not vote.

Each county conducted its own at-large election for its representatives to
the assembly. Voting took place at the county seat under the supervision of the
county sheriff. A resident of each hundred in the county was present to prevent
fraudulent voters from casting ballots. Soliciting votes or accepting bribes were
crimes punishable by fine. Voters had the choice of placing a paper ballot into a
box or, in the case of illiterate voters, telling the sheriff their choice. The sheriff
wrote down the name of each voter’s choice in “distinct columns on fair paper” to
give to clerks who “shall then pronounce publickly to the People, him whose
name is oftenest mentioned. . . to be first elected” and so on until the sixth choice
was named.*
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America’s first professional architect, the English-born
Benjamin Henry Latrobe, prepared a water-colored plan
of the town of New Castle in 1804. The section shown
here is the earliest known illustration of the New Castle
County Courthouse, also the home of the Delaware Gen-
eral Assembly from the 1730s through 1776. (Courtesy
of the Delaware Public Archives)

The assembly met annually on October 20 in New Castle. In the early
years, the members probably gathered in the courthouse, although since it was
unheated, they may have met in private homes or taverns in cold weather. As late
as 1739 records show that the assembly met in a private home even though the
courthouse that still stands was constructed by that time.

The first act of business each year was the election of the speaker, a
position that rotated only infrequently. The assembly’s rules required members to
appear each day for roll call or pay a hefty fine equivalent to the annual income of
most workers. The body had the power to judge the qualifications of its members,
to set its adjournments, to appoint committees, and to prepare bills. It could also
impeach criminals and redress grievances. The assembly had “all other Powers
and Privileges of an Assembly according to the Rights of free-born subjects of
England.”*!

At the first meeting of a session each assemblyman stood before the
speaker’s chair and swore to be “faithful and bear true Allegiance” to the king, to
“profess Faith” in the Trinity and the Old and New Testaments and to renounce
Roman Catholicism as a “heretical,” “superstitious” and “damnable Doctrine.”*
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Since most of Delaware’s colonists were protestant Christians, this was not an
onerous oath. It was more liberal than the regulations of some colonies that
restricted participation in government to members of particular Protestant sects.

The assembly had the power to decide how much money to provide to the
governor for his salary and for the management of the colony. The assembly’s
tunds came from two major sources: an excise tax on liquor, and the interest
earned from the paper money issued by the colony’s land bank. The bank was
created in 1723 to supply a much-needed medium of exchange. Paper money was
printed at the order of the assembly for distribution to loan offices in each county.
Farmers could apply for loans using their land as security. The 5 percent interest
that the bank charged its borrowers constituted the colonial government’s largest
source of income,

To judge from the records, the strict decorum adopted from parliamentary
procedure ruled the meetings. Once a session began, no one could leave the room
without the speaker’s permission, nor could a member interrupt the speaker or
whisper to his neighbor. Members could speak no more than three times to an
issue unless the house dissolved into a committee of the whole.

After the House of Assembly was organized and the governor arrived in
New Castle, the speaker met with him to receive his instructions. The governor
typically began the meeting by conveying new requirements from the British
government, then went on to give instructions from the proprietor, and ended
with his own requests and suggestions. Since bills were not valid unless the governor
affixed the Penn seal, it was essential that the governor and the assembly cooperate
or nothing could be accomplished.

During the years for which we have records there were occasions when
the assembly and the governor sparred, each trying to assert its dominance over
Delaware’s nascent government. In 1740, in response to a petition from inhabitants,
the assembly passed a bill to establish ferry service across the Christina River at
Newport. Governor George Thomas declined to sign the bill on the grounds that
the power to grant a ferry was his alone. The assemblymen pointed to precedents
in support of their right to establish ferries. The records fail to show who won the
argument.

The previous year, in 1739, a clash had arisen over the disposition of money
accruing from a fine against a convicted counterfeiter of Delaware bills of credit.
Part of the fine was designated for the colony’s government. Did that mean that
the money should go to the governor for his personal disposal or to the assembly to
pay for public needs? The attorneys general of Pennsylvania and Delaware agreed
that the money should go to the governor, but the assembly disagreed, saying that
it “belongs to the people of this Government.”??

In most important areas of governance the assembly and Governor Thomas
worked together with little friction. One such area of harmony was the construction
of Delaware’s first code of laws. No one could argue that codification of the laws
was not desperately needed. Many laws had been lost or were disputed. As a
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result, judges had to make rulings that were more than usually arbitrary and
inconsistent.

Creating a code of laws fell to the colony’s assembly. It consumed much
of the members’ attention during the 1730s. The codification was an exasperating
job. Governor Thomas complained that the assemblymen were reinventing the
proverbial wheel, passing new laws that contradicted old ones when they could
more easily have borrowed a law code from some other more established colony.
The assemblymen refused to follow his advice.

The Lower Counties’ assemblymen wanted to write the code themselves.
Perhaps the members were embarrassed by the confusion left by earlier assemblies,
for they replied to Governor Thomas, “. . . we beg leave to say that many of our
laws being lost and others lying in the offices of this Government in great disorder
made it absolutely necessary to us to endeavor to get the whole revised which
were to be found and to supply the place of those which were lost to the Addition
of new ones . . . for the press.”* The early laws that had disappeared by the 1730s
have yet to be found.

The assembly’s efforts resulted in a book entitled Laws of the Government
of New Castle, Kent, and Sussex Upon Delaware.®® Benjamin Franklin, the official
printer for Pennsylvania, published the book in 1742, and it provides our best guide
into the society and customs of eighteenth-century Delaware. The laws were
organized in the chronological order in which they had been adopted, dated by the
year since the accession of the reigning monarch. They cover a multitude of
subjects that can be grouped into several categories.

One set of laws dealt with the establishment and procedures of
governmental offices. Those included laws regarding the establishment of courts
and county offices such as the recorder of deeds, overseers of the poor, and assessors.
The costs of running those offices were borne by each county under laws adopted
by the assembly. County officials met yearly as a levy court to decide their budget
for the following year and then to calculate how much each landowner must be
charged, or levied, based on his assessment, to raise that amount.

Laws that dealt with crime and punishment were generally in keeping
with English statutes as adapted to the special needs of a New World colony.
Punishments escalated from fines to lashing and standing in the pillory, the latter
two penalties being most often meted out to slaves and the poor. Death was the
prescribed penalty for a number of offenses, including stealing horses or slaves and
housebreaking.

Laws respecting the regulation of slaves, free blacks, and servants give
insights into a harsh world of racially based prejudice in an economy where personal
service was the common lot for all blacks and many whites. The manumission of
slaves was discouraged, and a white woman who bore a mulatto child was subjected
to a severe public whipping. The child was to be sold into service until he or she
reached adulthood. If a slave was found guilty of a capital offense and executed,
the master could claim two thirds of the slave’s value from government funds.
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Title page from the first compilation of Delaware laws. Initially
published by Benjamin Franklin in 1742, this page is from the
reprinting of 1752 by Benjamin Franklin and David Hall, who
had taken over the operation of the press when Fanklin retired in
1748. (Courtesy of the Delaware Public Archives.)
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Laws that dealt with the land and the environment included subjects such
as transportation, farming, and the control of wild and domestic animals. The
assembly legislated on the draining of marshes, improvements to navigation, laying
out of highways, and building of bridges. A law was passed against setting fire to
woodlands since that method of clearing ground had proved destructive to valuable
timber. Farmers were required to erect post-and-rail fences to protect their fields
from stray animals. Owners of pigs were ordered to put rings in the noses of those
beasts so that swine could be led away from town centers, where their presence
was obnoxious. A reward awaited anyone who killed a wolf and brought the beast’s
severed head to the authorities. Colonists were restricted to hunting deer in fall
and winter, but, in a rare concession to Delaware’s first inhabitants, Native
Americans were permitted to hunt deer throughout the year.

The publication of the Laws of the Government of New Castle, Kent, and
Sussex Upon Delaware must have brought a degree of consistency to court
proceedings that had been previously impossible to achieve. Another edition of
the laws was printed a decade later. Those volumes, now lying unused and forgotten
in libraries throughout the state, are not just quaint historical relics. They represent
the basis upon which Delaware’s later laws have been built. Given the difficulties
that members of the assembly faced in bringing order from the chaos of past
legislation, the codification and publication of the laws was a considerable
achievement.

Defense continued to occupy much of the assembly’s attention. It was an
area where the legislators and the governor were likely to agree. In the 1740s
England was again at war with France in what the American colonists called King
George’s War. The Delaware Bay and River were once more “naked and
defenseless” against assault.®® In 1745 an enemy privateer brazenly sailed up the
Delaware as far as Reedy Point, only a few miles below New Castle. Two years
later a shipload of pirates landed a few miles above Bombay Hook and plundered
two houses, carrying off several black people. Fears of slave insurrections heightened
white Delawareans’ sense of vulnerability.

Now free of Pennsylvania’s check on military expenditures, Delaware’s
freemen were eager to cooperate with the mother country’s call for troops.
Assemblymen were not pleased, however, when indentured servants began signing
on with the militia. Masters complained about losing their servants’ labor and the
assembly promptly disallowed that practice.

In 1740 the Duke of New Castle, Britain’s principal secretary of state,
commended the Lower Counties’ Assembly for its members “dutiful behaviour”
in “chearfully complying with his Majesty’s Instructions” to assist in provisioning
troops raised here for the expedition against Louisburg in Canada.?’” At last the
little colony had come to the attention of a major figure in the British government,
and in a positive way.

The climax of Anglo-French fighting in America came in the French and
Indian War of 1754-1763. Once again Delawareans responded to the call for action.
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The assembly provided several thousand pounds in money and supplied provisions
for General Edward Braddock’s ill-fated march through Pennsylvania to Fort
Duquesne. Delawareans revived their militia and the assembly authorized a lottery
to support the colony’s troops and to purchase cannon for the fort protecting New
Castle. For those patriotic exertions the colony received compensation from a
grateful British Parliament.

The assembly’s meeting in 1762, the only one during the war years for
which we have a record, was a veritable love feast among the assemblymen, their
governor, and the British government. “With hearts full of gratitude we received
the Information of the generous Gift of the Parliament of Great Britain to this
Government” began the assembly’s letter of thanks for the compensation the
colony had received. The letter went on to proffer “the most unfeigned Thanks of
every freeman” of Delaware for this recompense.®® Who could have foretold that
only a little over a decade later revolution would severe this tiny, loyal colony’s
ties to Britain.
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CREATING THE DELAWARE STATE, 1764-1781

marshlands to a settled community that included farms and towns. The

work of the assembly reflected those changes. Whereas in the early period
of settlement the assembly of the Three Lower Counties on Delaware had legislated
a bounty to encourage the killing of wolves, in the later period they enacted a
bounty to kill squirrels. Efforts to control nature had progressed from the dangerous
to the merely annoying. The assembly was now devoting considerable time to the
issues of road and bridge building, marsh draining, and regulating the construction
of mills on tidal streams.The Delaware colony was an integral part of a trade
network centered in Philadelphia, which interacted with the entire British Empire.
The growing network made transportation and economic improvements ever more
important.

While there is no way to know for certain the population of late colonial
Delaware, an estimate made by the U.S. Census Bureau suggests that by the
1770s about 37,000 people lived in the Lower Counties, of whom roughly seven
thousand were of African descent. The population had not only grown, it had
changed. In the mid-eighteenth century there was a mass movement of Scotch-
Irish immigrants of the Presbyterian faith from Northern Ireland to the middle
colonies. Many of them landed in New Castle and settled nearby. Those newcomers
demonstrated a great regard for education. Villages hired schoolmasters to teach
the three “R”s. One Scotch-Irishman, the Reverend Mr. Francis Alison, began an
academy to prepare young men for the professions. Illiteracy, although still common,
became less pervasive.

To meet the growing market for food, farmers enlarged their fields to plant
corn, wheat, and hay and to raise horses, cattle, and hogs. Tobacco ceased to be a
major crop in the colony. On Delaware’s many streams and rivers enterprising
men built mills and milldams to grind wheat into flour and corn into meal. The
shift in agriculture from tobacco to grains was linked to the development of
Wilmington as the colony’s chief center for milling and commerce. By 1770 the
collection of Quaker-owned flourmills at the Brandywine Bridge in Wilmington
comprised one of the greatest concentrations of manufacturing in the British
colonies. Wilmington flour was shipped to the West Indies. Mill owners, ship

By the 1760s the Lower Counties had evolved from a frontier of forests and
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captains, and the more prosperous among the farmers used the proceeds from that
commerce to purchase English manufactured goods that would have seemed
luxurious only a generation before.

Wood and brick were the major building materials of the era. In Sussex
County landowners found a ready market for cedar and pine logs in Philadelphia
and beyond. Farmers, merchants, and millers with money to spend attracted skilled

artisans to the colony to build substantial residences of brick that boasted interiors
decorated with carved wainscoting of pine or poplar and filled with well-crafted
furniture, clocks, and silverware.

The growing prosperity and sophistication of colonial life did not, however,
bring an end to unfree labor in its various forms. Many immigrants from England
and Northern Ireland began their stay in America as indentured servants. Servitude
for a period of years was also a common punishment for minor crimes, and household
service provided an easy way to find homes for orphaned children.

Slavery represented the most all-encompassing infringement of freedom.
In Delaware slavery reached its peak in the mid-eighteenth century. Then the
institution slowly began to decline. Manumissions became more common; some
slaves bought their freedom; and there was a change in public sentiment regarding
the morality of slavery and the slave trade. There were two basic reasons for this
change: the shift from raising tobacco to less labor-intensive grains, and a growing
religiously based revulsion to slavery, especially among Quakers. Delaware had
no large plantations of the sort common in tidewater Virginia, where hundreds of
slaves were often employed. In contrast, Delaware’s wealthiest farmer and largest
slave owner was John Dickinson of Kent County, who owned only thirty-seven
people. Dickinson served briefly in the assembly. The second largest slaveholder
among assemhlymen owned nineteen slaves.!

Economic and social developments altered the composition and business
of the assembly. Although assemblymen continued to be selected from the colony’s
largest landowners, and most would have described themselves as farmers, by the
1770s the assembly also included practicing lawyers, physicians, and businessmen.
A number of members were veterans of the French and Indian War. A study of the
composition of the assembly describes its members as, “practical men . . . who
were used to solving problems they encountered on farms or in business.”* Some
assemblymen had studied the English Common Law and were familiar with legal
procedures, either in their capacities as practicing attorneys or as judges in the
colony’s courts.

There were no political parties in Delaware, but there were family and
interest-based factions. Colonial historians refer to those groups as the Court Party
and the Country Party to distinguish those whom the governor of the moment
favored with preferments from those whom he overlooked. One should not set too
much store on these designations in Delaware, however, because the colony
enjoyed a comfortable relationship with the Penn family, whose members continued
to govern Delaware and Pennsylvania until the Revolution.
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After William Penn died his sons abandoned their father’s Quaker faith
and reverted to the Church of England. Their religious apostasy made them unpopular
with the Quakers of Pennsylvania, but Quakers had little impact on politics in the
Lower Counties. Religion did, however, play a role in politics in Delaware, not
between Quakers and non-Quakers, but between adherents of the Church of
England, who made up the largest segment of the electorate, and Presbyterians
from Northern Ireland, whose rapid ascent to influence attracted the enmity of
some established colonists.

To get elected to the assembly in the Lower Counties it helped to have a
large family of supporters, a number of freemen who felt some connection, and a
background of service in another government post or in the militia. Wealth and
status continued to be keys to success. Although the distribution of alcohol for
political purposes was illegal, pre-election parties where liquor flowed freely were
still expected. At those gatherings ordinary freemen had the chance to interact
with their betters on something approaching equal terms.

The rituals of the assembly meetings remained the same as in the past
until the Revolution changed them forever. The assembly continued to be elected
early each October and to meet at the beginning of the third week of that month
in New Castle. The first order of business was the election of the speaker. Once
that decision was made, the speaker led a small committee of assemblymen to
wait upon the governor at the boarding house kept by Ann Clay, which was the
governor’s residence throughout the session. Having heard the governor’s report
and recommendations concerning affairs that affected the colony, the speaker and
committeemen returned to the courthouse to tell their colleagues what the governor
had presented to them. The assemblymen then read petitions they had received
from constituents and drafted legislation to address the various concerns that had
been put before them.

Toward the end of the session the assemblymen reviewed the land bank
accounts for the previous year. This was an important responsibility because the
county land banks were not only the major source of capital for entrepreneurial
colonists, they also constituted the government’s largest source of income. At the
end of the session the assembly presented the bills that had been passed to the
governor for his acceptance. The governor had the power to withhold his ascent,
but the Penns and their deputies rarely exercised that power. A bill became law
when the governor fixed the Penn family seal to it.

During the final years of the colonial era the governorship passed among
descendants of William Penn. The warm but formal tone that characterized relations
between legislature and executive appears again and again in the assembly minutes.
In 1773, for example, John Penn returned to the governorship after a period during
which his uncle, Thomas, had held the post. Caesar Rodney, the speaker of the
assembly, delivered a letter of congratulations to the returning governor that
included the following language: “The Felicity the good People of this Government
enjoyed under your former Administration . . . gives us a well-grounded Prospect
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of future Happiness whilst one of your Honorable Family presides overus....”?

The mutual respect and affection that bound the Penns so contentedly to
the Lower Counties was shattered in 1765. In that year Parliament adopted the
infamous Stamp Act. The purpose of the act was to raise revenue from the American
colonists to help defray Britain’s enormous debt from the French and Indian War.
This ill-starred revenue law unleashed a torrent of protcst in America from which
imperial relations never recovered.

After 1765 the assembly of the Lower Counties continued to pursue its
usual agenda of issues dealing with roads, dams, and sluice gates. The main subject
of its attention, however, shifted to protesting the increasingly hostile actions of
the mother country. For the next decade the majority of the assemblymen would
seek after the elusive brass ring of a mutually acceptable accommodation with
the kingdom that many still thought of as home, though few had ever been there.

During this period of protest, three leaders emerged within the assembly:
Caesar Rodney; George Read; and Thomas McKean. Those men were destined to
lead Delaware to independence and to help create the United States of America.
They risked everything for the ideal of maintaining the right of citizens to elect
those who had the power to tax them, and they worked selflessly to create a new
political entity that would fulfill their ideals. Because of their accomplishments
during a time of unprecedented significance and stress, those three leaders were
the most important members ever to serve in a Delaware legislature.

Caesar Rodney was born in 1728 on a farm in Kent County, the first of
eight children born to a prosperous farmer and the daughter of a minister of the
Church of England. The Rodneys were part of the Kent County gentry that included
other politically powerful families such as the Dickinsons and the Ridgelys. Caesar
Rodney was educated at home and later at a Latin academy in Philadelphia.

Although farming would always be his main source of income, Rodney
was early attracted to public life. His grandfather, William Rodeney, had been
elected the first speaker of Delaware’s assembly when the Lower Counties split
from Pennsylvania in 1704, and his father was also active in politics. While still in
his twenties Caesar Rodney helped organize militia for the French and Indian
War. He went on to be selected justice of the peace and a lower court judge, and
was then elected sheriff of Kent County. After building a strong record in
government, in 1761 Rodney defeated his neighbor John Dickinson to become an
assemblyman at the age of thirty-three.

Rodney’s clear judgments and responsible behavior inspired the confidence
of voters and colleagues for many years to come. We are fortunate that many of
Rodney’s letters written to his brother Thomas during the Revolutionary period
have survived. Those documents provide insight into this important leader’s
thoughts and actions. The letters also attest to the seriousness of Rodney’s chronic
health problems, which included asthma and the facial cancer that finally killed
him in 1784.

George Read was born in Cecil County, Maryland, in 1733, the first of six
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sons of a farmer who had migrated from Ireland. Although Read’s family was
neither so prosperous nor so prominent as the Rodneys, George’s father recognized
his eldest son’s intellectual talent and had the resources to send him to study at
Francis Alison’s academy. It is an indication of young Read’s integrity that he
later renounced all claims to his father’s estate in favor of his brothers because
they had not received such expensive educations.

At age fifteen George Read began reading law with a prominent
Philadelphia attorney. He was admitted to the bar in New Castle County in 1754.
While in Philadelphia, Read developed a lifelong friendship with John Dickinson,
also a budding lawyer from Delaware. By the time George Read was elected to the
assembly in 1765 he had become the most sought after lawyer in Delaware, known
for his hard work and deliberate approach to legal problems. Like Rodney, he was
a member of the Church of England, which became the Episcopal Church after
the Revolution.

Thomas McKean was the son of a Scotch-Irish immigrant tavern keeper.
His mother, who was also born in Ireland, was a member of the Finney family,
which achieved prominence in New Castle. Thomas was born in 1734 and orphaned
at the age of eight. Like George Read he attended Francis Alison’s academy. He
then read law in the office of his kinsman David Finney in New Castle and was
admitted to the bar in 1754.

Bright, vigorous, industrious, and ambitious, McKean set out to rival his
wealthy relatives, and by his ceaseless labors he ultimately surpassed them. In
1757, at the age of twenty-three, McKean was appointed clerk of the assembly.
He served two terms in that position before being elected to the assembly in 1762.
In 1774 he moved his main residence to Philadelphia and became increasingly
involved in Pennsylvania politics, but McKean was continually elected to the
Delaware assembly until he withdrew from Delaware politics in 1779.

The Stamp Act of 1765 was greeted in America with riots and rejection.
Massachusetts’ leaders called on their sister colonies to meet together to formulate
a united response to Parliament and the king. When word of the proposal to hold a
congress of all thirteen colonies reached the Lower Counties it was already late
summer. Recognizing that Governor Penn could not call a special session to allow
the assembly to elect delegates, the assemblymen of each county met to choose
one delegate each from among their number. Jacob Kollock, the assembly speaker,
was selected in Sussex County, but was too unwell to attend. Caesar Rodney, the
choice of Kent County’s assemblymen, and Thomas McKean, the choice in New
Castle County, did participate in the Stamp Act Congress when it met in New
York City in October 1765.

That same month the assembly of the Lower Counties convened for its
annual meeting in New Castle. Amid handling their usual petitions for draining
marshland, the members appointed a committee that included George Read to
draft a resolution in response to the Stamp Act. The assembly adopted the
committee’s words, which put forward the “Liberties and Privileges of the
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Inhabitants of this Government, and Setting forth the Grievances . . . from some
late Acts of Parliament.”* They forwarded their resolution to the British government
through the colony’s agent in London.

Thomas McKean
(1734-1817), painting
by Rembrandt Peale.
A New Castle lawyer,
McKean became a
leading figure in the
Revolutionary era
politics of both Dela-
ware and Pennsylva-
nia. (Courtesy of the
Historical Society of
Delaware)

About that time George Read wrote to an acquaintance, an English
merchant who had recently departed the Delaware Valley to return to Britain.
“The scene in America has greatly changed since you left us,” Read said. “Then
political disputes were confined to parties formed in the respective colonies. They
are now all resolved into one, and that with the Mother-Country. The Stamp-act
you made on your side of the water hath raised up such a ferment among us . . .
that T know not when it will subside.” He went on to comment that if the law
were not repealed, the colonists would believe that “they are to become the slaves
of Great Britain by the Parliament’s making laws to deprive them of their property
without their assent by any kind of representation.” In that case, Read predicted,
the Americans would cease importing British goods and develop their own industries,
which would destroy the mother country’s economy.®

When the assembly met in May 1766 tempers had cooled. Parliament had
repealed the Stamp Act. Thomas McKean was sufficiently sanguine about the
restoration of good relations with Britain that he proposed that a committee be
appointed to draft an address of thanks to King George III. The assembly agreed.
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The speaker chose McKean, Rodney, and Read to fill the ad hoc committee. It was
the first of many times that those three men would be called upon to fulfill an
enterprise on behalf of the Lower Counties’ assembly.

The committee’s “Address to the King’s Most Excellent Majesty” made
two basic points. The Address recalled the Lower Counties’ “ardent zeal for His
Majesty’s service” as attested in their alacrity to provide both men and money to
assist in past imperial wars; and the Address reminded the king of the colonists’
“inherent Rights and Liberties” to tax themselves.® The assembly approved the
committee’s work. In October 1767 the assemblymen were gratified to receive
word from their agent in London that George III had been so pleased with their
Address “that he read it over twice.”” Not long after, Parliament repealed the
Stamp Act. Most colonists concluded that they had won their battle with Parliament
over “taxation without representation.”

At that same session, Thomas McKean reported his successful completion
of an assignment from the assembly to track down the Lower Counties’ land
records from the years when the Duke of York had controlled the colony. Those
documents had been found in New York, the Duke’s other colony. They were
important because they provided evidence concerning the ownership of land in
the pre-Penn period. The Duke of York Record is still consulted today because it
offers the best guide to land titles in early colonial Delaware.

The assembly of 1767 is also notable for another action, or rather, for an
action that almost happened, respecting the institution of slavery. In that year,
Caesar Rodney, a slave owner, led an effort in the assembly to end the slave trade
in the Lower Counties. His bill failed to pass by two votes. Opposition came from
Sussex and New Castle counties. All of Kent County’s members, together with a
few from the other counties, voted for the bill. Had it passed, it would have been a
first step toward eradicating slavery in Delaware. The institution of slavery was
no longer taken for granted in the Lower Counties, but the practice of involuntary
service in its various forms still retained a stronghold in society. It is noteworthy
that in that same session the assembly adopted an Act for Relief of the Poor that
bound out orphaned children into service until they reached adulthood.

In 1767 Parliament adopted a new tax measure called the Townshend
Duties, which were taxes to be applied to a list of specified items that the colonists
imported from Britain. News of the Townshend Duties hit the American colonies
like a thunderbolt. The law demonstrated Parliament’s continuing determination
to tax the American colonists. In the Lower Counties on Delaware the assembly
took up this new challenge to their rights at their annual session in October 1768.

By the time that the assembly gathered in New Castle a great many
Delawareans had read John Dickinson’s denunciation of the Townshend Duties
in his “Letters of a Pennsylvania Farmer,” published in a Philadelphia newspaper.
His “Letters” were reprinted in papers throughout the colonies and made Dickinson
famous for his legal defense of American liberties. Dickinson’s farm was, of course,
in Kent County, not in Pennsylvania, but “Letters of a Lower Counties on Delaware
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Farmer” did not roll from the tongue. Furthermore, Dickinson was living in
Philadelphia, where he practiced law and was involved in Pennsylvania politics.
Dickinson had close ties to many of the Lower Counties’ political leaders, including
his neighbor and onetime political opponent, Caesar Rodney. He was also friendly
with his fellow lawyers George Read and Thomas McKean, who shared his outrage
at Parliament’s act.

Most of the assembly’s session of 1768 was given over to considering the
issues posed by the Townshend Duties. Rodney, Read, and McKean were appointed
to be the body’s committee of correspondence, which was authorized to keep in
touch with the colony’s London agent and with sister colonies. The assembly
then resolved itself into a committee of the whole to formulate its response to
Parliament'’s latest revenue scheme.

After meeting for several days as a committee of the whole the house
reconvened to adopt the resolutions that its members had written. The first
resolution denounced the Townshend Duties. “It is the opinion of this Committee,”
the resolve read, “that some late acts of the British Parliament . .. have a Manifest
Tendency to deprive the Colonists in America of the exclusive Right of taxing
themselves . . . . ” This was followed by a second resolve, which was another
petition to “our most gracious sovereign . . . with the utmost Decency and
Submission, to assert our inestimable Rights and Liberties: delivered from God
and Nature, handed down from our Ancestors, and confirmed to us by the
constitution . ... "8

Legislators in the Lower Counties, as in sister American colonies, believed
that they were in a contest with Parliament over the question of legislative power.
At that stage of the contest the Americans liked to believe that King George was
above the fray and could be persuaded to recognize the legitimacy of the colonists’
arguments. The assembly’s continual assertions of loyalty, which appear obsequious
to a later generation, should be read in light of the assemblymen’s hopes that the
king would see their point and intervene to protect them from a rapacious
Parliament. But, amid their protestations of loyalty to the crown, the colonial
legislators were not about to surrender even a tiny portion of what they viewed as
their rights as Englishmen, lest in sacrificing a little they risked losing all rights.

The final version of the resolves was fashioned by the committee of
correspondence and signed by Speaker John Vining on behalf of the assembly. The
document included the following words: “with the most humiliating sorrow we
behold your Majesty’s Ancient Colony of New York deprived of her legislative
Authority . . . and with equal Concern we observe that Duties for the sole and
express purpose of raising a Revenue in America” that had been adopted by
Parliament. “... our Assemblies will be no longer the Representatives of a free
people . . ..”? That was the nub of the issue.

Delawareans were proud to be a part of an empire that guaranteed certain
liberties to the king's subjects. “No taxation without representation” stood high
among those ancient liberties. The assemblymen could not comprehend why this
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truth was not as clear in England as it was in America. Perhaps, they thought, if
they but reminded the king one more time all would be well. Otherwise their
assembly and the assemblies of their sister colonies would become but feeble
reeds indeed.

This time Parliament did not act swiftly to repeal the duties. In reaction
the committees of correspondence in the various colonies spread the word to resist
by boycotting the taxed articles. In the Lower Counties George Read organized
the boycott and led its enforcement. Believing as he did that the British could best
be persuaded through their pocketbooks, he was a zealous enforcer. The tactic
worked, but only partially. Pressed by English merchants and manufacturers,
Parliament abandoned all the Townshend Duties but one, the tax on tea, which
was retained as a symbolic statement of Parliament’s authority to treat the colonies
as subordinate to British control.

For the next three years the annual meetings of the assembly resumed
their ordinary routine. The legislators dealt with matters of local concern such as
crooked streets in Wilmington, election fraud in Sussex County, the efficacy of
lotteries, and the establishment of the Trustees of the Common in New Castle.
Relations with the Penn family were never more cordial.

In 1773 the assembly received disturbing news from other colonies,
especially Massachusetts. There, British troops, stationed in Boston to enforce

Caesar Rodney (1728-1784), a
Kent County planter, was
Delaware’s most important leader
during the Revolutionary era. He
served sequentially as Speaker of
the Assembly, delegate to the
Continental Congress, and
Delaware’s Chief Executive. No
contemporary likeness of Rodney
exists, probably because his face
was disfigured by cancer. This line
drawing by James E. Kelly, done
in preparation for the casting of
the statue in Wilmington’s
Rodney Square, shows an ideal-
ized Rodney riding to Philadel-
phia to vote in Congress for inde-
pendence on July 2, 1776. (Cour-
tesy of the Historical Society of
Delaware}
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Parliament’s will, came into conflict with local people who called themselves
“Patriots” and “Sons of Liberty.” Parliament tested the resolve of the colonists by
authorizing the shipment of a large quantity of tea to America’s major ports. In
Boston, Patriots dressed as Indians tossed the tea overboard.

The British Parliament retaliated against Massachusetts with a serics of
punishing laws known collectively as the Cocrcive Acts. Civilian government
was suspended and martial law took its place. If the intention of the British ministers
was to demonstrate their absolute power and to isolate the Bay Colony from her
sisters, the tactic backfired. The war of words had failed; a war of guns, bayonets,
and swords was soon to begin.

A call went out through the committees of correspondence to convene a
Continental Congress in Philadelphia in 1774. Normally, the assembly would
choose the colony’s delegates, but the leaders of the Lower Counties’ assembly
knew that it would be impossible to expect Governor Penn to convene the assembly
for such a purpose. It was time for the colonists to take matters into their own
hands.

The Lower Counties’ three leading committeemen—Read, Rodney, and
McKean— arranged to hold public meetings in each county. A resolution, probably
drafted by George Read, was presented at these county meetings. The resolution
called for the assembly to meet as a special convention for the purpose of electing
delegates to Congress. All three meetings attracted large crowds that endorsed
the proposals put before them.

The meetings revealed tensions among the counties. Those who attended
the meetings in Kent and Sussex expressed their displeasure that the proposed
convention of assembly members was to be held in New Castle instead of in more
centrally located Dover. Dr. Charles Ridgely, a Kent County assemblyman and
recent addition to the committee of correspondence, led the campaign on behalf of
his hometown. It was the first salvo in an inter-county fight to relocate the
assembly’s place of meeting.

The assembly’s speaker, Caesar Rodney, took the responsibility to summon
his fellow legislators to this unprecedented meeting. The meeting convened in
New Castle on August 1, 1774, and elected Rodney, Read, and McKean to represent
the colony in Congress. Once in Philadelphia, they were ordered by the assembly
“to consult and advise with the deputies from the other Colonies, and to determine
upon all such prudent and lawful measures as may be judged most expedient . . .
in order to obtain relief for an oppressed people .. . ."1°

The words “prudent” and “lawful” illustrate the delicacy of the assembly’s
position. The assemblymen sought to compromise in order to maintain the support
of members such as Thomas Robinson, a recent addition to the committee of
correspondence and a leader in Sussex County who maintained a strong devotion
to the king. When war came Robinson chose the British side. The implacable
loyalty to the crown represented by Robinson and a few other members acted as a
brake on the assembly’s actions. How else to explain the near groveling of their
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addressing George III as “our most gracious Sovereign and rightful liege Lord,”
only to follow those anachronistic words with an assertion in the same sentence
of the colonists’ “Liberties, Privileges, and Immunities of free and natural born
Subjects” who had the unquestionable right to rule themselves through their own
assembly. Though members with Tory leanings had to be assuaged through
equivocal language, they were by no means in control. The assembly continued to
choose its three leading defenders of colonial rights to represent Delaware in
Congress.

Boundary marker
placed at the southwest
corner of Delaware in
1765/66 at the comple-
tion of the Mason-
Dixon survey to deter-
mine the border separat-
ing the proprietary
lands of the Penns from
those of the Calverts of
Maryland. The photo-
graph was taken in
Maryland looking to-
ward Delaware and
bears the armorial
shield of the coat of
arms of the Calvert fam-
ily. The Penn shield ap-
pears on the other two
sides. Stones marked
each mile of the border
with the proprictary
coats of arms shown at
five-mile intervals.
(Courtesy of the Dela-
ware Public Archives)

In October 1774 Governor John Penn summoned the assembly to its annual
meeting. The governor tried to behave as if everything was proceeding in its usual
way. He stayed at Mrs. Clay’s during the assembly’s session and had very good
news to share with the speaker and the other delegates sent to meet with him
there. He reported that the ancient boundary dispute that his family had fought to
save the Lower Counties from Maryland had finally been resolved in the Penns’
favor in England’s Court of Chancery. Under the court’s decree, the western
boundaries of the three Lower Counties were to be extended westward to meet
the permanent border that the Mason-Dixon survey had determined several years
before.
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Delawareans who prize their state’s independence from Maryland can
only wonder at the timing of the conclusion to that seemingly endless lawsuit.
How fortuitous that this thorny issue was put to rest immediately before the
Revolution. The most perplexing issue of Delaware’s colonial era was settled just
in time for the three Lower Counties to assert their geographic integrity as a state.

The assembly met again without their governor in March 1775 to select
delegates to a second Continental Congress. The Congress was scheduled to meet
in Philadelphia in May. Rodney, Read, and McKean were again the assembly’s
choice. They were given “full power” to vote for measures to restore relations
with Britain to a “constitutional Foundation” and were urged to avoid being
unnecessarily “disrespectful” to the king; but the obsequious tone toward the
monarch that had characterized the assembly’s earlier instructions was gone.

A bridge had been crossed. Britain and even the Penn family were no
longer the places from which power flowed. The united colonies were in the process
of discarding their masters. The source of political power that is called sovereignty
was already moving from the king to the people. A new nation was being formed
from what had been thirteen distinct colonies. As their instructions showed, the
most important concerns for the delegates from the Lower Counties were to act in
concert with the other colonies and to demand that the little colony, still called
the Three Lower Counties on Delaware, be accepted as an equal.

Events moved rapidly now. Less than a month after the assembly adjouned,
militiamen exchanged fire with British regulars at Lexington and Concord in
Massachusetts. A few weeks later Congress appointed George Washington of
Virginia to organize a Continental army and called upon each colony to supply
troops. Before the new commander in chief could assume control, a bloody encounter
between New England militia and the Redcoats took place on Bunker Hill within
sight of Boston. The American Revolution had begun.

What proved to be the final meeting of Governor John Penn with the
assembly of the Three Lower Counties opened in New Castle on August 21, 1775.
Both sides played their parts as if by script. The rupture was more wistful than
angry. Inresponse to the request from Congress, the assembly voted a loan to pay
for recruiting and outfitting troops for the Continental army and for local defense.
Governor Penn, who was under instructions from the British government to deny
such measures, withheld his assent to the loan. The assembly’s majority
respectfully but unhesitatingly took measures into their own hands. They paid the
governor the usual 150 pounds for his support and he, in turn, affixed his seal to all
the bills adopted except the loan. It was to be the last time the Penn seal would
make legal a bill passed by a Delaware assembly.

In early 1776 Washington’s army, reinforced by cannon taken from Fort
Ticonderoga, dislodged the British from Boston. The ministry in London was,
however, hardly in a mood to surrender. The American colonies were declared to
be in rebellion and were placed outside the protection of the king. A large army,
made up in part of mercenaries hired from the German principality of Hesse, was
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readied to cross the Atlantic to crush the rebellion. It was in this context on May
15, 1776, that Congress adopted a motion of Virginia’s Richard Henry Lee calling
upon the colonies to “adopt such Government as shall in the opinion of the
Representatives of the People best conduce to the happiness and safety of their
constituents....” Caesar Rodney expressed the situation well just two days later
when he wrote that “continuing to swear Allegiance to the power that is cutting
our throats . . . is certainly absurd.”!!

George Read (1733-1798), engrav-
ing by Samuel Sartain. Read, a
New Castle lawyer, was a leader in
the Delaware Assembly’s resis-
tance to Great Britain. He repre-
sented the state in the Continental
Congress and was the leading fig-
ure in drafting Delaware’s first con-
stitution. (Courtesy of the Histori-
cal Society of Delaware)

In a legal, constitutional sense in the spring of 1776 there was no
government in the Lower Counties, or anywhere else in the American colonies.
Nonetheless, assemblies met; laws were passed; money was raised; and an army
supported. In the Lower Counties, as elsewhere, the assembly WAS the government,
and of their own free will the assemblies followed the dictates of Congress. Thus,
on June 15, 1776, meeting in New Castle, the Assembly of the Three Lower
Counties on Delaware voted to separate from the Crown and Parliament of Britain
and lifted the restraint that had previously bound its representatives in Congress
to seek reconciliation with Britain. Citizens of the Lower Counties were
simultaneously freeing themselves from the Penn family’s proprietary rights, which
depended on England’s sovereignty. Delawareans now celebrate June 15 as
Separation Day.

A little over two weeks later Speaker Caesar Rodney made his famous ride
from Dover to Philadelphia “through thunder and rain” to break the tie within the
Lower Counties’ three-man delegation in Congress on the question of independence.
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Thomas McKean favored the Declaration, but George Read was reluctant to vote
for independence before the United States could form a proper government. Once
Rodney had put Delaware in the yea column, Read agreed to join his colleagues in
signing the Declaration of Independence.

The colony known as the Lower Counties on Delaware was now challenged
to write a constitution that would legitimatize the authority of its government
and establish a legal basis for the liberties of its frecholders. Acting on their belief
that the assembly was not the appropriate body to remake the government, the
members voted on July 27, 1776, to call elections for a special convention of ten
representatives from each county to frame the state’s new constitution. In adopting
this act, the Assembly of the Three Lower Counties on Delaware voted itself out
of existence.

The election of delegates to Delaware’s constitutional convention took
place on August 19, 1776, in an atmosphere permeated with apprehensions and
partisan wrangling. By then the long-awaited British invasion had occurred. Sir
William Howe had disembarked his large, well-prepared force on Staten Island,
while General Washington'’s untried troops prepared to defend New York from
Long Island.

Meanwhile, British warships patrolled the Delaware Bay and kept up
contacts with the Tories, the disaffected, and the fearful in Sussex County. In
Kent County zealous patriots joined the Dover Light Infantry, which was
commanded by Caesar Rodney’s zealous but imprudent younger brother, Thomas.
The Light Infantry whipped up partisan feelings so much that the backlash cost
Caesar Rodney election to the state’s constitutional convention in favor of more
moderate men such as Dr. Charles Ridgely and the recent Methodist convert
Richard Bassett. Rodney was one of only four members of the 1776 assembly who
failed to be elected to the convention.

The constitutional convention chose George Read as its president and
adopted procedural rules similar to those familiar to assemblymen. All thirty
members took an oath to support the independence of the state and to create a
government that would insure its citizens’ civil and religious rights. In partial
contradiction of that pledge they also swore their faith in the Trinity and their
belief in the divine inspiration of both the Old and New Testaments. The statement
of rights in the new constitution provided to Delawareans a “Natural and
inalienable Right to worship God according to the dictates of their own
Consciences” but only Christians were guaranteed “equal Rights and Privileges
in this State.”1?

The convention met from August 27 through September 21, 1776. During
that time word of Howe's victory over Washington’s army at the Battle of Long
Island must have had a sobering effect on the members. The bad news from the
battlefield did not deflect them from their responsibility. Most of the work was
done in two committees, both chaired by George Read, who was the constitution’s
principal author.
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By this resolution, dated July 27, 1776, Delaware’s colonial as-
sembly voted itself out of existence. The resolution called for
the election of delegates to meet in convention in New Castle on
August 27, 1776, to draft the state’s first constitution. (Courtesy
of the Delaware Public Archives)
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Scholars of the American Revolution have looked at the original state
constitutions to discover the political philosophy that animated the revolutionary
generation. The revolutionaries saw themselves as reformers intent upon limiting
the exercise of power. Their documents stressed citizens’ rights as opposed to
government power, and deliberately sought to erect barriers to separate the
legislative, executive, and judicial functions from one another. Among those three
branches, they tipped the scale of power toward legislatures and away from the
executive. Revolutionary constitution writers were particularly fearful of granting
too much power to an individual. In Delaware as elsewhere, chief executives
were accorded very little independent authority.!?

Article One of the constitution renamed the Lower Counties on Delaware
“The Delaware State,” just in case anyone should doubt Delaware’s equality with
her larger sister states. The second article created a two-house legislature called
the General Assembly, which would consist of a House of Assembly made up of
seven representatives from each county to be elected annually and a Council of
three members from each county to be elected for three-year terms. The purpose
of that measure was to divide power between one house that featured breadth of
representation and another smaller house that would be filled by men of more
mature and measured judgment. The property qualifications for voters remained
unchanged from colonial times.

The executive, to be called president, was to be elected by the two houses
of the legislature for a single three-year term. The president had no veto power
and was further circumscribed by a privy council of four members, who were also
to be chosen by the legislature. To prevent dual office holding in two branches of
the government and to preserve the separation of powers, any member of either
house who was selected to serve as a privy councilor was required to vacate his
seat in the General Assembly.

The legislature rather than the executive was empowered to appoint judges.
Judges were to be selected through a vote of the two houses of the assembly and
the president. Those infrequent judicial elections were the only times when the
assembly and president were mandated to meet together.

Delaware’s first constitution made it impossible for the president to become
a tyrant and unlikely that either house of the assembly could dominate the other.
Liberty would be protected. But, as a commentator in a Philadelphia newspaper
pointed out, the structure was unwieldy. ” All these opposite and incoherent powers

. . must produce endless jars and confusions . . .” out of which, he predicted,
there might arise a tyrant.!* The constitution writers of 1776, both in Delaware
and in the other states, were engaging in an experiment in self-government. It
would have been asking too much to expect them to get it completely right on the
first try.

Among the most significant portions of the constitution of 1776 was its
Article 26, which read: “No person hereafter imported into this state from Africa
ought to be held in slavery . . . and no Negro, Indian, or Mulatto Slave ought to be
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brought into this state for sale from any part of the world.” That provision appeared
in no other state constitution written in response to independence. The Kent
County moderates, Dr. Ridgely and Richard Bassett, may have seemed lukewarm
revolutionaries to Thomas Rodney, but it was they who championed this forward-
looking measure. In the assembly the prohibition on the slave trade had twice
failed by a few votes, but at the convention Ridgely and Bassett timed the
introduction of the motion to take advantage of the absence of enough of its
opponents to ram it through. Since the assembly had made no provision for the
voters to ratify this first “peoples” constitution, the prohibition on the slave trade
in Delaware, like everything else in the document, was beyond challenge.

On September 11, 1776, the delegates adopted a bill of rights, which they
called the Declaration of Rights and Fundamental Rules of the Delaware State.
Among those rights was “the Right in the people to participate in the Legislature,”
which the writers called, “the Foundation of Liberty and of all free Government.” 15

On October 28, 1776, the General Assembly of the Delaware State held its
inaugural meeting in New Castle. All subsequent General Assemblys are dated
from that first session. John McKinly, a Scotch-Irish physician from Wilmington,
was elected speaker of the House of Assembly and George Read became speaker
of the Council. Both houses adopted rules that would have been familiar to members
of the old assembly. In the House a quorum of two thirds was required to do
business; there was a prohibition on interrupting a member who was speaking;
and no one could speak more than three times on a bill unless the House went
into a committee of the whole. Members were to stand and address the speaker
when they spoke and were subject to a fine of five shillings if they left the room for
more than a short time without securing the speaker’s permission. Assemblymen
were enjoined not to read newspapers or books while meetings were in progress.
The Council adopted similar, but simpler rules in keeping with its smaller size.

Having first established their rules of procedure, both houses then turned
to the pressing issue of choosing a new state seal. The joint committee assigned
to that task proposed a design symbolic of their philosophy of government. It was
to show the figure of Liberty fleeing from Britannia to America. This patriotic
theme proved to be beyond the engraver’s artistic ability, so the committee was
sent back to reconsider.

The committee’s second design motif aimed to illustrate the state’s
economy and proved more workable. As described in the House Minutes, it was to
show “a sheaf of wheat, an ear of Indian corn, and an ox, in full stature, in a shield,
with a river dividing the wheat sheaf from the ox, which is to be cut in the nether
part of the shield below the river; that the supporters be an American soldier
under arms on the right, and a husbandman with a hoe in his hand on the left, and
that a ship be the crest; and that there shall be an inscription round the same near
the edge or extremity thereof in the words following, in capital letters, THE GREAT
SEAL OF THE DELAWARE STATE."”16

To our modern minds it may seem odd that lawmakers faced as they were
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with the possibility of invasion and civil unrest would give such high priority to
creating a decorative seal. We have become used to the idea that a bill becomes
law when it passes both houses and is signed by the chief executive. Delaware’s
constitution of 1776 did not provide for a chief executive of such power. Only the
affixing of the state seal could turn a bill into a law.

The House of Assembly then took up issues arising from the war. They
dispatched a committee to ascertain the condition of the two Delaware battalions
that were attached to Washington’s army and adopted a bill to root out and punish
treason. They elected delegates to Congress and appointed people to collect blankets
and woolen clothing for the soldiers. The two houses communicated frequently.
The practice was that a member of the House would be sent to knock on the
Council’s door with a written message or request concerning pending legislation.

Allegations of treasonous dealings with the enemy consumed much of the
legislators’ time. It was reported that one of the members of Council, Daniel Dingee
of Sussex County, had been seen aboard a British ship off Cape Henlopen. Dingee
denied the report and refused to sit in Council until he was cleared of suspicion.
After a thorough examination of witnesses he was proclaimed innocent and resumed
his seat. Other cases were not so happily resolved. In January 1777 two prominent
Sussex County residents, Boaz Manlove and former assemblyman Thomas Robinson,
were accused of treason. Both escaped to British ships rather than face those
accusations in the House. The legislators appointed a committee to revise the
state’s laws in accordance with independence from Britain. Most of the old laws
were allowed to stand. The state’s treason law, for example, continued to be
modeled on a statute from the reign of Edward III. But some of the old laws had
become anachronisms, most notably a law from the reign of James I entitled “An
Act against Conjuration, Witchcraft, and dealing with evil and wicked spirits,”
which was repealed.'”

It was not until the new assembly’s second session in February 1777 that
the legislators got around to electing the president of the state. From several
nominees they selected Speaker of the House Dr. John McKinly. Thomas McKean
replaced McKinly as speaker. Each house then chose two privy councilors to guide
and advise the president. In May 1777 the House and Council voted to move the
state capital to Dover, a victory for Dr. Charles Ridgely, who had been championing
that cause for several years.

The General Assembly’s final meeting in New Castle took place in the
first week of June 1777. There were pressing and intractable problems to be
addressed. Inflation was rampant and getting worse. With each new call from
Congress for money to recruit and equip troops the state printed more bills than it
could back with collateral. Disaffection was rife in Sussex County where Tories
were becoming ever more brazen. The recruitment of fresh troops was going badly,
and the state was unable to supply the basic needs of those already in the service.

The General Assembly had to confront serious issues in an environment
where members were still struggling to master their roles. For example, President
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McKinly complained that the assembly’s practice of issuing military commissions
in the name of the Delaware State instead of in the name of the president jeopardized
his authority as commander in chief.'®

In contrast to the unsettled relations between the executive and legislature,
the two legislative houses formed a workable partnership. The House was the
more active of the two, the Council the more reflective. In response to a House
bill to provide an inviting bounty to those who joined the army, the Council warned
against creating a situation in which the ability of the wealthy to buy their way
out of service would make the “bulk of the people” resentful. “The success of the
present struggle chiefly depends on unanimity and confidence being supported
among all ranks of people,” the Council members wrote.?

It was during the months that the new legislature was getting organized
that Lord Howe’s army drove the Americans out of New York and chased
Washington’s beleaguered troops across New Jersey into Pennsylvania. On
Christmas 1776 Washington executed a daring attack on the Hessians at Trenton
and followed up his victory with another at Princeton. Colonel John Haslet, the
commander of the Delaware battalion and formerly a member of the assembly
from Kent County, was killed in the latter action. In the wake of those surprise
attacks, Howe pulled his troops back toward his base in New York and awaited
the coming of spring for the opportunity to capture the rebel capital of Philadelphia.

In 1777 the British campaign to defeat the rebellion in the middle colonies
reached its apogee. As an army commanded by General John Burgoyne attacked
New York State from Canada, General Howe left a small force in New York and
sailed to the Chesapeake Bay. The British army landed at Elkton, and in early
September the formidable force began its march to Philadelphia. The British troops
marched through Glasgow and Newark, Delaware. A small American force
attacked the Redcoats at Cooch’s Bridge in the only Revolutionary War battle to
be fought in Delaware.” The British forces pressed onward toward a rendezvous
with Washington’s rebel army at the Battle of the Brandywine at Chadds Ford,
Pennsylvania, in mid-September. There, Howe’s flanking action surprised the
Americans, and the invaders were able to continue their march northward to
Philadelphia.

The day after the Battle of the Brandywine British soldiers marched
unopposed and unexpectedly into Wilmington. No place in New Castle County
was safe from enemy troops. All of the state’s money and many of its most important
documents together with its president, Dr. McKinly, had been placed on a ship in
the Delaware River in the hope that they would be safe there. The hope proved
false, and the state’s chief executive together with its money fell into enemy
hands.

* Circumstantial evidence suggests that the American Stars and Stripes first flew
in battle at Cooch’s Bridge.
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In October, Howe’s victorious army occupied Philadelphia. George Read,
who had been in Philadelphia representing Delaware in Congress when the British
arrived, escaped across the river to New Jersey to collect his family who had been
staying there. The Reads proceeded to Salem, where they embarked for New Castle.
A British patrol stopped their boat, but Read so convincingly portrayed himself as
a private gentleman that the king's sailors not only let them go, but even helped
the family to bring their baggage to shore.?

During the interval that separated President McKinly’s capture from Council
Speaker Read’s return, Thomas McKean, as Speaker of the House, briefly assumed
executive power in the state. With the enemy occupying Wilmington and
threatening New Castle from the river, he determined that the usual fall election
in New Castle County should take place at the academy in Newark. McKean
wrote to Caesar Rodney, who was then serving in the army, that Delaware was in
dire straits “without a hcad, without a shilling, public records and papers in
possession of the enemy, together with their capital and principal trading town;
the militia dispirited and dispersed . . .. 2!

For a time frustration and confusion reigned. Speaker Read attempted to
call the legislature into emergency session in late October, but his effort failed for
want of a quorum in the Housc beeausc the Torics had disrupted the election in
Sussex. With its slower turnover rate, the Council was able to put together a
quorum. At that session, the Council’s first in Dover, the upper house took steps
to raise 600 militiamen to protect the state.”

Both houses of the General Assembly met for the first time in their new
capital of Dover on December 1, 1777. House of Assembly Speaker McKean opened
the meeting of the House with a recital of recent events and concluded on an
optimistic note. “The gloomy cloud which hung over this State is dispersing fast,”
he said, “and a little fortitude and vigour in securing and punishing a few of the
principal traitors” together with a more successful militia law would set things
right. There were, after all, signs of success. Burgoyne had been defeated at Saratoga,
New York, and Washington’s troops had given “severe blows . . . to the barbarous
and wicked invaders of our country.”?®

Unfortunately, the assembly failed to fulfill McKean’s hopes. Only two
months later he was complaining to George Read that the legislators had not
addressed the problem of inflation, which could only be remedied by imposing a
tax; neither had they taken the vigorous steps needed to suppress treason and to
fill the state’s quota in the army.?*

McKean was not alone in registering disappointment with Delaware’s
government. On February 22, 1778, George Washington's forty-sixth birthday, the
commander-in-chief wrote to George Read, the state’s acting president, from Valley
Forge. In his exasperation Washington did not mince words. “It gives me great
concern that the Legislature of your State has not taken timely and effectual means
for completing the battalion belonging to it.” Delaware’s effort to recruit volunteers
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wasn't working, the general said, and should be scrapped in favor of a draft as other
states were doing, both as a duty to the state and to the “continent at large.”
Commenting on the political infighting that was hampering action in Dover,
Washington admonished, “it is much to be lamented that, at a season when our
affairs demand the most harmony and greatest vigor . . . there should be any languor
occasioned by divisions” and counseled Read that “your efforts cannot be better
employed than in conciliating the discordant parties, and restoring union.”?*

Even such stern words from George Washington failed to move the assembly
to action. The two houses of the legislature wasted much of the session in the
spring of 1778 squabbling with one another over the wording of a militia bill and a
treason bill. In spite of the virtual collapse of the state militia, they refused to
enact a draft. George Read was exasperated. He told Thomas McKean that “Not
the warmest whig . . . has taken one step” to aid in recruiting troops. “A great
mistake among us,” Read complained, “has been to set at naught such acts of
legislation as do not exactly tally with our own sentiment; this has been a fatal
tendency at all times,” he noted, “but particularly at the present, making each
individual a judge of what he ought and what he ought not to submit to.”2¢

The assembly’s one accomplishment in 1778 was to elect Caesar Rodney
president of the state in place of the captured Dr. McKinly. At first Rodney was
inclined toward a charitable opinion of the assembly, but soon he, too, was disgusted
by their lack of accomplishment in the face of great challenges.?

In the summer of 1778 General Howe’s army abandoned Philadelphia and
returned to its primary base in New York. Although the enemy’s principal army
no longer posed so direct a threat to Delawareans, coastal Delaware remained
subject to constant plundering from marauders, called “refugees,” who were Tories
displaced from throughout the country. Their presence in the bay prevented farmers
in lower Delaware from bringing their crops to market. With so little commerce,
the legislators were loath to impose the taxes needed to provide for defense and to
stem the ruinous inflation that resulted from the state’s unsupported bills of credit.
Moreover, despite America’s new alliance with France and other signs that the
revolution would succeed, Tory insurrections persisted in Kent and Sussex.

Increasingly ill from cancer, Caesar Rodney soldiered on in his efforts to
push the complacent members of the General Assembly to action. In October
1778 he laid the Articles of Confederation of the United States before them, but
the assembly postponed taking action on the nation’s first constitution for nearly
a year, making Delaware the next-to-the-last state to ratify. The assembly also
demonstrated little responsibility for maintaining the state’s representation in the
Continental Congress. Delaware went without representation for months at a
time, in part because the assembly balked at paying their delegates’ expenses. It
was rare for a Delawarean to be in Congress. The assembly’s most successful
appointments went to men like Thomas McKean and John Dickinson, both of
whom were residents of Philadelphia who agreed to serve under Delaware’s banner
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while still putting their major energies into Pennsylvania’s affairs.

A frustrated President Rodney unburdened himself to Dickinson in June
1779. He told Dickinson that he had rejoiced that the General Assembly had
come near to completing its work that year when two members went home early,
“and thereby dissolved the ITouse.” Controlling his anger, the chief executive
councluded, “I don’t like to make use of harsh expressions rclative to these
gentlemen’s conduct—but wish most heartily they had a deeper sense of their
Duty."

The effects of war and the constitution of 1776 had wrought subtle changes
in the composition of the General Assembly. The best-qualified men who had
once been the leaders of the assembly were now holding positions in the executive
branch, the Congress, or the army. After 1776 there was swifter turnover among
legislators than had been common in colonial times. Many assemblymen of the
latc war period were newcomers who served for only a short time, which made it
difficult to develop capable leaders.

State politics also played a part in engendering lethargy. Neither the Whigs,
who supported the war for independence irrespective of the cost, nor moderates,
who would have accepted peace based on a return of the pre-1763 empire, had
sufficicnt power to claim control. As the war dragged on, Delaware’s assemblymen
became increasingly unable to summon the will to overcome their political divisions
to address the many problems of their state and country.

The generation of leaders who had fearlessly opposed British power— those
who had helped to create a nation from thirteen disconnected colonies, and those
who had brought The Delaware State into being—was passing from the scene.
Caesar Rodney died in 1784; Thomas McKean became Chief Justice of Pennsylvania;
John Dickinson, who was Rodney’s successor to the presidency, abandoned
Delaware after only one year to accept that same office in Pennsylvania. Only
George Read remained as a continuing presence. Although he was still a powerful
figure, his efforts to moderate differences among factions had made him an object
of hatred, especially among extreme Whigs.”

Delaware was far from alone in having discontents. Her sister states were
also bruised by the lengthy war, but Delaware was unusually unfortunate because
of its ill-protected shoreline and its die-hard Tories, who disrupted political life
especially in Sussex County. How to deal with the Tories became for a time the
most divisive political issue in the state. Moderates, such as Read, insisted on
extending civil rights to those who were accused of treason. Their position earned
the scorn of the most passionate among those Patriots fighting for “Liberty.”

The Battle of Yorktown in 1781 brought an end to offensive warfare. Two
years later the British government signed a treaty of peace that acknowledged the
independence of Britain’s former colonies. The Delaware State and the young
nation had survived to face a new day that would require every bit as much vision
and vigor as had the period of hostilities they were leaving behind.
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THE FIRST STATE, 1782-1815

he postwar years presented serious challenges as well as unprecedented

opportunities for Delaware and for her sister states. State economies that

had once rested on the British Empire had to be remade. Wartime debts had
to be paid. New and unprecedented government structures had to be created that
would be strong and yet protect citizens’ liberties. There were many responses to
the concept of freedom. Some involved economic development, while others aimed
at extending rights to the poor and emancipating the slaves. Delaware’s General
Assembly confronted all of those difficult issues at the end of the Revolutionary
War and had resolved most of them by the end of the War of 1812.

The Articles of Confederation created a very limited national government.
Congress, a legislative body in which each state had one vote, was the sole
governing authority of the United States. The Articles provided for no national
executive, nor for a national judiciary. Consequently, most power and responsibility
rested with the states. Like the Articles, the frame of government that Delaware’s
constitutional convention had created in 1776 was also heavily weighted toward
the legislative branch. Because it alone had authority, the assembly met frequently
throughout the war and into the immediate postwar period. Typically, the assembly
convened for three lengthy sittings a year held in January, May, and October.

Because the national government had so little power, the issues that
confronted state governments covered an unusually wide spectrum. In Delaware
the assembly dealt with matters that spanned the distance from patents to pigs.
There was no national prerogative on patents in the 1780s, so inventors were
forced to seek patents from each state. Delaware’s legislature granted patents to
two of the greatest American inventors of the age: Pennsylvanian John Fitch for
his newly invented steamboat and Delawarean Oliver Evans for his pathbreaking
continuous-action milling machinery.

The General Assembly was the only governmental authority in the state.
It was responsible for a myriad of activities, including the development of
Delaware’s transportation and economy. Toward those ends, the assembly adopted
laws to enable bridges to be built and milldams to be erected along the state’s
waterways. In response to petitions from residents, the legislators also passed
laws to deal with such mundane community needs as preventing pigs from
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wandering the streets of newly created towns.

In the aftermath of a long and disruptive war, the legislators worried about
signs of social decay that seemed to be arising in their new, more dynamic and
freer world. In the 1780s a religious revival arose among America’s protestant
denominations that stressed the importance of morally based self-restraint as the
key to salvation. The movement found its most powerful expression in Delaware
in the rapid rise of the Methodists, but its effects were also felt among the
Presbyterians, Quakers, and former members of the Church of England, now called
Episcopalians. Influenced by the revival, legislators took responsibility to ensure
that liberty would not degenerate into license. They especially targeted gambling
and alcohol.

In 1785 the assembly abolished fairs. The legislators reasoned that stores
had replaced the fairs as places where craftsmen and notions salesmen could sell
their wares to country folk. Having lost their original purpose, fairs had degenerated
into venues for liquor dealers to debauch servants and young people. Fairgoers
were being tempted to “lay out large sums of money for many articles that are of
no real use or benefit.”! A few years later the assembly permitted fairs to be
reintroduced, but only in rural areas to facilitate the sale of animals and other
country produce.

Eliminating fairs was not enough to reinvigorate public morality. In 1786
the assembly took further steps by passing a law entitled an “Act to Suppress
Idleness.” The law attacked “the practice . . . for people to assemble themselves
together under the various pretences of horse racing, foot racing, cock fighting,
shooting matches, etc., which are frequently made with intent to vend and sell
strong liquors; thereby promoting idleness, vice, and immorality, to the great
prejudice of religion, virtue and industry.”?

Issues involving slavery and race rclations also came under increased
scrutiny. The Revolution had sparked demands for greater social equality and
personal liberty, and the religious revival brought the practice of human slavery
into disrepute. In Delaware, Quakers and Methodists particularly condemned
slavery and petitioned the assembly to end a practice that they believed was
immoral.

Although not everyone agreed with their views, public sentiment was
moving toward abolition in the 1780s. Delawareans’ growing hostility toward slavery
is revealed in two pieces of legislation enacted just eight years apart. In 1779 the
assembly looked backward toward the colonial past when it adopted a law that
treated the theft of Negroes and of horses as equal crimes.’? By 1787, however,
under the pressure of Quaker petitioners, the assembly acted to prevent black
people, both slave and free, from being sold out of state. Such sales, said the
assembly, were “contrary to the principles of humanity and justice and derogatory
to the honour of this state.”* The punishment for violating the law was a stiff fine
of one hundred pounds. In that same session, the legislators took the further step
of forbidding the fitting out of slave ships in Delaware.
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The collision of emerging principle and established prejudice among the
voters and their representatives is evident from another law of that period that
freed any slave brought into the state, but denied freedmen and their descendants
the right to vote and the right to serve in the government.® A majority of legislators
conceded the immorality of unrestrained slavery and made clear their hostility
toward the growth of the institution, but an equally strong majority was determined
to confine people of African descent to a legal status below that of whites.

The social and moral issues of the 1780s paled, however, before the state’s
overriding financial problems. Paper money had lost its value and had disappeared
from circulation. Citizens and the state government were equally unable to meet
their obligations. Bankruptcy was common. Questions of how to pay the state’s
bills and how to restore a stable circulating currency preoccupied the assembly.
Petitions poured into the legislature from citizens in all three counties who
complained of the unavailability of a reliable medium of exchange to assist their
commercial transactions. Those were serious problems, especially in light of the
unusual demands on the state’s treasury in the postwar decade. Soldiers and
soldiers’ widows were owed pensions, and people whose goods had been seized by
the British and those who had supplied United States armies were demanding
compensation. Creditors looked to Congress and the state governments to pay
those war debts.

Every year the legislators passed lengthy bills intended to stem the tide of
financial disaster. Nothing seemed to work. In 1785 the assembly took a Draconian
step toward solvency when it voted to call in all of the state’s outstanding bills of
credit and to pay those who held the bills at the rate of one pound on the face
value of seventy-five pounds. George Read and Richard Bassett were appalled at
the measure, which seemed to them to be a cheap trick to rid the state of debt at
the expense of its creditors. Council Speaker Read urged state President Nicholas
Vandyke to take action to correct the state’s financial problems. Read’s pleas met
with a response that he, as principal author of the 1776 constitution, must have
anticipated. President Vandyke replied that he was helpless. He could neither
appoint nor remove state officers. “The executive branch in this state has naught
to do with money matters,” Vandyke reminded Read, “unless expressly empowered
by the . . . General Assembly.”¢

The assemblymen, like the people at large, were divided between creditors
and debtors. The House of Assembly, being the more popular of the legislative
bodies, paid close attention to the complaints of debtors, while the Council was
more sympathetic to creditors. The two houses argued and then produced
compromises that satisfied no one. The assembly paid off the state’s creditors
cheaply, but it also pledged to resist emitting additional unsecured paper bills.

The legislature’s actions neither provided a stable medium of exchange
nor increased the flow of revenue into the state’s treasury. As George Read saw
it, the assembly’s financial moves were futile since “few mind or obey them .. .."”
Delaware had an ineffectual method of tax collection that depended on the counties’
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levy courts. Whole sections of the state failed to pay taxes for years at a time. The
powerless chief executive had no bureaucracy to maintain accounts, no one to do
a proper audit, and no means to bring tax delinquents to justice.
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A communication dated February 3, 1787, from the House of Assembly to
the Council {the upper house of the legislature under the state’s constitu-
tion of 1776), requesting a joint meeting to vote for Delaware’s delegates to
the national convention that drafted the Constitution of the United States.
(Courtesy of the Delaware Public Archives)
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In the midst of that financial crisis the assembly was asked to choose
delegates to participate in a convention at Annapolis in 1786. The convention’s
purpose was to consider the commercial relations of the United States as a whole.
The assembly selected five delegates to represent Delaware, all men of proven
probity and experience. Jacob Broom, a member of the House, was a manufacturing
entrepreneur in Wilmington; George Read, the New Castle lawyer, was a fixture
on the Council; John Dickinson, formerly president of the state and once a leader
in Pennsylvania’s government, was again living in Delaware; Richard Bassett,
was a wealthy farmer and Council member from Kent County; and Gunning Bedford,
Jr., a New Castle lawyer, was related to George Read by marriage.

When delegations from some states failed to show at Annapolis, those
who had come, a group that included the five Delawareans, decided to hold a
larger meeting in Philadelphia the following year to consider revising the Articles
of Confederation.

The meeting that convened in Philadelphia during the summer of 1787
was the Constitutional Convention. Its members included the same five delegates
that the Delaware assembly had sent to Annapolis the previous year. In Philadelphia
the Delawareans supported the creation of a strong federal government that would
help to secure the nation’s finances and provide protection from foreign enemies.

The Delawareans took a leading role in demanding that the small states
be accorded equality of representation in the national government. The large states
refused. After much discussion, the two sides agreed to a compromise. Each state,
regardless of its size, would elect two senators to the upper house of the proposed
Congress of the United States. The composition of the House of Representatives,
however, would be determined on the basis of the population of each state.
Delaware’s delegates knew that they had won the best apportionment that was
politically possible, and they strongly supported the finished document.

The Delaware General Assembly eagerly awaited the Convention'’s
outcome. In August the assembly was called into a brief special session in hopes
that the delegates would have completed their work and that ratification could go
forward.® It was not until October 24, however, that President Thomas Collins
laid the completed document before the General Assembly. Petitions poured in
from around the state urging the assembly to take prompt action. Keen though the
assemblymen were to move forward on ratification, a familiar obstacle blocked
the assembly from immediate action—there had been a contested election in Sussex
County that had to be sorted out before the assembly could do anything else.

Contested elections had become commonplace in Sussex County during
the Revolutionary period when armed Tories had harassed voters. The conclusion
of the war did not end this disruptive behavior. In 1787 witnesses alleged that
groups of armed men calling themselves “associators” prevented all but 100 people
from voting. The sheriff, who bore responsibility for keeping order, claimed that he
had been too sick to challenge the armed mob. The assemblymen had heard similar
stories from Sussex before. This time they were particularly eager to get on with
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business, so they reluctantly accepted those who had been so narrowly and illegally
elected into their body.? Out of the assembly’s investigation came its decision to
move the Seat of Justice of Sussex County from Lewes, the place where elections
were held, to a more central location on an undeveloped tract that was to be
named Georgetown. 10

On November 7, 1787, the Housc took a short break from its hearings on
the Sussex election. On that day the House adopted a resolution to hold an election
later that month for delegates to attend a state-wide convention in Dover to consider
Delaware’s ratification of the federal constitution.!’ One month to the day later,
on December 7, 1787, the Delaware convention unanimously ratified the United
States Constitution “fully, freely and completely.” Despite the botched assembly
election in Sussex, Delaware was the first state to ratify, a fact that Delawareans
have never forgotten. The date, December 7, 1787, is emblazoned on the state
flag; and December 7 is celebrated in the state annually as “Delaware Day.”

The state’s ratification convention took place in a room supplied by Mrs.
Elizabeth Battell, whose inn faced the Dover Green. Since the General Assembly
had moved from New Castle to Dover a decade before, this had been the room in
which the Council regularly convened. The House of Assembly met in a room
furnished by a rival innkeeper, John Freeman.

In 1790 Freeman and the assemblymen had a falling out over Freeman’s
refusal to surrender some public papers that he had been charged to keep. If the
innkeeper thought that his tactic would cow the assemblymen into paying a storage
fee, he was disappointed. The speaker ordered the sergeant at arms to bring Freeman
before the House of Assembly. After a brief hearing Freeman was pronounced in
“high contempt towards this House” and sent to jail. The realization that there
was nowhere to appeal his case soon persuaded him to apologize. Freeman was
released from jail, but had to pay the costs of his confinement. Needless to say the
House paid no storage fee to get their papers back.'

By 1787 plans were afoot for the Kent County Levy Court to build a new
courthouse that could also serve as a permanent home for the General Assembly.
At first the assembly declined to provide money for the project on the grounds that
they were unable to meet the state’s debts, let alone provide for additional
expenditures.” In 1791, when the project was well advanced, the assembly belatedly
approved a lottery to raise money to complete the new building. But cramped
though they continued to be in their old quarters, in 1787 the House, and in 1788
the Council, agreed for the first time in the assembly’s history, to open their doors
to “orderly persons” who might wish to attend their debates.

The need for public buildings was endemic throughout every level of
government in Delaware. It was especially a problem for the courts. In 1788 State
President Thomas Collins urged the assembly to enact legislation to prevent judges
from holding court in taverns. The president complained that judicial proceedings
meant to be dignified were often interrupted by drunken outcries and brawls. No
wonder the assembly sought to restrict its own audience to “orderly persons.”
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The Constitution of the United States required each state to adopt
procedures to fill posts in the federal government and to adapt their practices to
conform to a revised distribution of powers and responsibilities. The most crucial
role assigned to the state legislatures appeared in Article 1, Section 3: “The
Senate of the United States shall be composed of two Senators from each state,
chosen by the Legislature thereof, for six years.”

In the fall of 1788 the General Assembly met in joint session to elect
Delaware's two United States senators. They chose George Read of New Castle
County and Richard Bassett of Kent County. Both had been longtime assemblymen
and had represented Delaware at the Constitutional Convention in Philadelphia.
Under the United States Constitution the assembly was also charged to determine
how presidential electors were to be chosen and to put in motion the popular
election of Delaware’s lone member of the United States House of Representative.

In January 1790 the assembly ratified what became the first ten amendments
to the Constitution, known collectively as the Bill of Rights. Delaware was the
only state to return the original document to federal officials with the legislature’s
actions on each amendment written at the bottom of the document. Other states
kept their copies of the Bill of Rights and replied by letter.

Delaware returned the original document because the legislature had no
permanent home. The ratification took place the same month that the House of
Assembly had its altercation with innkeeper John Freeman over his refusal to
return the assembly’s public papers. When the Bill of Rights arrived, the House
had just moved from Freeman’s inn to another residence that offered no place to
store documents. The Delaware legislature probably returned the document to
Congress because the state as yet had no space for storage. Hence, the National
Archives came to own Delaware’s copy of the Bill of Rights. In 2002 an agreement
was reached between Delaware and the federal government that will permit the
document to be shared. After 212 years, Delaware’s copy of the Bill of Rights will
return to Dover to be put on display for one half of each year.

In 1789, as the new federal government was being organized in New York
under the leadership of President George Washington, the Delaware assembly
was contending with the financial disaster that still threatened the state. In January
of that year an ad hoc Joint Committee on Finance presented a report that members
could not ignore. The most likely author of the committee’s report was Jacob
Broom. Broom was a member of the House and he had been one of Delaware’s five
delegates to the Constitutional Convention in Philadelphia. Broom was an unusual
figure among the assembly’s farmers and lawyers. He was a businessman who
possessed an acute aptitude for mathematics and had the ability to comprehend
the state’s muddled accounts. The financial crisis provided his moment to shine
in the assembly.!*

The Joint Committee on Finance’s report was an unsparing indictment of
the state’s financial policies. The committee blamed the assembly for tolerating
faulty tax-collection procedures and poor accounting practices. The county land
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banks that had been making loans to farmers since colonial times were still
operating as loan offices. Those bank offices were so poorly managed that many
thousands of pounds were overdue, yet no one was minding the store. The Kent
loan office had experienced especially massive delinquencies and embezzlements.

The assembly employed an auditor, but he could not overcome the
cnormous difficultics. “There may be large sums of moncy duc from individuals to
the state, and we presume there are,” the committee wrote. “The collectors of
Taxes also have been suffered to trifle with the public in a manner that is shameful
to tolerate. Many of them have been sued and judgments obtained,” but no money
was ever recovered to the state treasury.'®

The financial report woke the assembly members to the necessity for greater
accountability and indirectly pointed to the need to reform the organization of
state government. More than any other factor, the recognition of the financial
morass into which the state had settled goaded the legislators to rethink their
constitution. The United States Constitution that Delaware’s leaders had embraced
so fervently only a short while before offered an obvious model on which to build.

In January 1791 the members of the House of Assembly received a carefully
prepared statement that began “Whereas, Governments are instituted for securing
the unalienable rights of man, and for the protection of individuals in the enjoyment
of life, liberty, and property . . . .” The statement went on to say that the people
could alter their government when these objectives were not being met. “The
great and important ends of government are not effected by our present form of
government,” in which “general departments are so blended together, and
improperly arranged” that “the burdens and expenses of government are with
difficulty borne.” No one familiar with the operation of government in Delaware
could deny it was the truth.'¢

The constitution of 1776 had given the General Assembly power to amend
the document, but the leaders of that body demurred from doing so. They argued
that under the doctrine of the sovereignty of the people there should be an elected
convention to correct the flaws in the present government.

The legislators’ definition of who could participate in the election of
delegates to the constitutional convention represented a major step toward
expanding democracy in Delaware. The election was to be open to “any free white
citizen” of at least twenty-one years of age. With this action the General Assembly
for the first time extended the electorate beyond owners of land and wealth to
include all adult white males. The lawmakers’ action recognized that landless
white men had a stake in government. But, non-white men and all women remained
outside the world of democratic politics and their disenfranchisement was made
more obvious by their exclusion from a political system that now included all
white males.

A convention of thirty delegates, ten chosen by the voters of each county,
met in Dover in November 1791. The most easily recognizable change to emerge
from the convention was the renaming of The Delaware State to The State of

58



Carol E. Hoffecker

Delaware. The most important changes, however, were in the organization of the
state government.

John Dickinson, Delaware’s most experienced citizen in the philosophy
and practice of government, led the convention. Others, such as the conservative-
minded Nicholas Ridgely, provided a counterweight to Dickinson’s morally centered
approach. The basic questions that confronted the convention were how to make
the state government stronger without making it oppressive and how to build into
the structure a balance between the competing interests of wealthy and ordinary
folk. The answer that the United States Constitution provided was to create checks
and balances among the branches of government. '’

The delegates agreed that the state constitution of 1776 had made the
legislature too strong and the executive too weak. They proposed to strengthen
the executive in several ways. Firstly, they adopted the more commonly used
name governor in place of president. They made the governor a popularly elected
figure instead of a creature of the legislature, and they eliminated the chief
executive’s advisory privy council. Under the new constitution the governor had
the power to appoint some state officers and he took responsibility for the execution
of the laws.

In some ways, however, the office of governor remained weak. There was
no restitution of the powers enjoyed by the Penns in colonial times. The governor
continued to have no power to shape the state’s policies. He could not veto
legislation passed by the assembly. Lacking the veto he had no means to bargain
with the lawmakers. He could not appoint the state treasurer. That key figure in
the administration of the state’s affairs would be chosen by, and accountable to,
the General Assembly.

The issue of how to design a legislature to provide a balance between the
interests of property holders and those of less affluent citizens absorbed much of
the convention’s time. The General Assembly would continue to be a two-house
legislature, but the names of the houses were changed to the House of
Representatives and the Senate in conformity with the federal Constitution. The
change in the name of the upper house from Council to Senate was not only
congruent with the nomenclature of the United States Constitution, it also
emphasized the role of the upper house as a legislative body rather than as advisory
body to the governor.

The new constitution did not alter the size of the two houses. The House
of Representatives would continue to consist of twenty-one members: seven to be
elected at large from each county. The Senate would consist of nine members,
three elected at large from each county. In keeping with the practice that the
legislature had employed in selecting the peoples’ representatives to the
constitutional convention, the delegates agreed that all adult white males would
be eligible to elect both the governor and the members of the House of
Representatives. They struggled, however, with the issue of how to define the
Senate so that it could represent a perspective different from that of the House.
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John Dickinson believed that the Senate should be composed of men who
could see beyond narrow, parochial interests toward the more general public good.
His idealistic hope was, however, trumped by those, like Nicholas Ridgely, who
sought a Senate defined by wealth. For them the only question was whether to
achieve that end by restricting the electorate for the Senate or by limiting the
Senate to persons of means. In the end, the convention dccided that it would be
both unpopular and unwieldy to differentiate among voters on the basis of wealth.
If there was to be a distinction between the two houses, it was casier and less
divisive to make property holding a qualification for membership in the Senate.

The convention failed to address the issue of slavery, although not for lack
of pressure to do so. Warner Mifflin, a spirited Quaker abolitionist from Kent County,
and a group of Quakers from the Wilmington arca made eloquent pleas to the
convention to include abolition in the document. Their efforts were ignored. Like
white Delawareans generally, the delegates were deeply divided on the issue of
slavery. They excused themselves from grappling with the great moral challenge
of slavery on the grounds that legislating about that issue lay more properly within
the sphere of the General Assembly, rather than that of a constitutional
convention.'®

The General Assembly had given convention delegates the power to ratify
their own constitution. The delegates circulated copies of the proposed document
for public comment midway into their proceedings, but the voters did not ratify
the completed document.

The adoption of the new constitution coincided with the completion of
Kent County’s new courthouse. At last, the General Assembly would have a
permanent home with chambers worthy of the dignity of a legislative body, but
not before one final indignity was visited upon them. In May 1792, just as the
General Assembly was poised to move into its new quarters, a finishing crew
appeared and drove the legislators from the building. The indignant assemblymen
accepted an offer to meet in a private home at Duck Creek Crossroads, later
called Smyrna.

From their temporary quarters in Smyrna they fired off a complaint against
the man responsible for bringing in the work crew at such an inconvenient time.
That functionary, they wrote, had “insulted the Legislature of the state,” which
“ought not to be subject to the caprice of any individual.” The assembly resolved
not to return to Dover until the “Levy Court of Kent County . . . shall by an
explicit act, appropriate to their use the chambers in the said courthouse.”*

Today we think of the historic brick structure facing on the Dover Green
as the Old State House. When it was constructed the building was more commonly
called the Kent County Courthouse. It was built largely with Kent County funds,
supplemented by the state’s appropriation of money from a lottery. Originally the
state had use of only three rooms: chambers for the two houses of the assembly
and a room for the state auditor. The room assigned to the Senate also served as
the headquarters for the Kent County Levy Court and as a jury room. The building’s
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primary role as a courthouse was clear from the erection of a pillory and whipping
post on its east side.

The legislators did their best to turn their rooms into a truly permanent
home. The House of Representatives purchased bookcases for its growing
accumulation of the yearly journals of other state legislatures and the national
Congress. The lawmakers also collected books of law and copies of Thomas
Jefferson’s Manual of Parliamentary Practice. In 1800 the assembly commissioned
a portrait of George Washington from Denis A. Volozan, a French-born artist then
living in Philadelphia. The large, full-body finished portrait of Washington in military
uniform was hung in a gilt frame in the Senate Chamber. In 1812 the Senate added
a carpet to further dignify their meeting room.

The Delaware State House. This building served as the home of the General
Assembly for 140 years, from 1793 until 1933. Built to be the Kent County
Courthouse as well as the home of state government, the building underwent
many changes and additions before the restoration of 1976 that aimed to
return the building to its original appearance both inside and out. The State
House is now part of the Delaware State Museums. [Courtesy of the Delaware
Public Museums)
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As Dbefit its role as the more popular house of assembly, the House of
Representatives was less elegantly furnished. Its members were not, however,
without amenities.Records show that in 1804 the House members paid their
doorkeeper $100 to perform such duties as ringing the bell, providing wood, and
making fircs. The doorkeeper was also entrusted to purchase a shovel and tongs,
inkstands, candlesticks, snuffers, a pitcher, and tumblers for the House Chamber.
Both houses had bolts and locks installed on the legislators’ desks to secure their
propcrty when the assembly was not in session.

The Constitution of 1792 changed the General Assembly’s meeting
schedule from its marathon three-times-a-year sessions to a less demanding and
more predictable one. Under the new constitution the assembly met annually
from early January through early February. In presidential and senatorial election
years the members convened briefly in the fall to choose Delaware’s presidential
electors and its United States senators.

On January 11, 1793, the state began its business under its new constitution.
The members of the House proceeded across the hallway from their second-floor
chamber to be seated with the senators in the Senate Chamber to witness Governor
Joshua Clayton, Delaware’s first popularly elected chief executive, take the oath
of office. The governor, the chief justice, and the speakers of the two houscs of
assembly sat at the clerk’s table facing the assemblymen. Governor Clayton took
an oath “on the Holy Evangelists” to support the constitutions of the state and the
nation. In the tradition of earlier governors going back to the Penn period, Clayton
did not read an address, but instead forwarded his remarks to the General Assembly
in writing via his secretary of state.

As neither the size nor the method of selection of the assembly had been
altered by the new constitution, business in the two houses followed its usual
forms. The speakers of each house appointed committees, usually of three members,
to report back to the members on proposals put forward by the governor or by
petitioners. Most legislation came from those reports and petitions. When a bill
passed in one house it went to the other for concurrence. If the two houses could
not agree, the bill often was sent to a joint conference committee for resolution. It
was unusual for a major bill to be adopted the first year that it was proposed. The
necessary compromises sometimes took years, and it was common for the assembly
to add supplementary legislation years after a bill had become law.

In 1797, for the first time in Delaware history, the state judiciary declared
a state law unconstitutional. The judges had a vested interest in turning back the
law at issue. In 1796 the legislature had created a fund to be used to establish
public schools. The constitutional problem was that the school fund was to be
raised from marriage and tavern license fees, which by an earlier law had been, in
part, committed to paying judges. Challenged by the judges, the legislators passed
a supplementary act that provided that the first call on expenditure of the fees
would go toward the judges’ salaries. Any residue was to be reserved for the school
fund.”®
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The first floor of the Delaware State House showing the elegant federal stair-
case that leads to the assembly rooms upstairs. The restored Kent County
Courtroom occupies the main first-floor space in the museum restoration, as it
did when the building was first used in the 1790s. {Courtesy of the Delaware

State Museums)

In 1806 the House of Representatives voted an impeachment. The action
was against Robert Hamilton, a justice of the peace for New Castle County.
Hamilton was accused of dispensing unfair, self-serving law. On January 25 of that
year a member of the House appeared before the Senate and announced, “Mr.
Speaker, I am commanded in the name of the House of Representatives and all the
people of the State of Delaware to impeach Robert Hamilton . . . of high crimes
and misdemeanors.”? The legal and political maneuvering that followed took two
years to resolve. Finally, in 1808 the Senate quashed the case on constitutional
grounds. The senators reasoned that although two-thirds of the members present
in the House had voted the articles of impeachment not every member of the
House had been present, so two-thirds of the total membership of the House had
not voted the impeachment.

While the House majority was digesting its failure to remove Hamilton
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from office, they were confronted with an equally awkward issue that concerned
one of their own members. William Torbert had been elected from Kent County in
1808. Records showed that at the time of his election, Torbert owned a large
amount of land in New Castle County and that he had purchased real estate in
Kent only after the election, making him an ineligible candidate. Torbert was
removed from the House, but in a special election Kent County voters returned
him to office.

Politics was a key ingredient in such disputes. The legislative journals
from the period did not identify members of the assembly by political party, but we
can infer that a majority was Federalist because the legislators chose men loyal to
that party to be Delaware’s United States senators and presidential electors.
Delaware remained loyal to the Federalist Party years after the Democrats became
dominant nationally with the election of their candidate, Thomas Jefferson, as
president in 1800.

In his book Federalist Delaware, John A. Munroe explains why Delawareans
clung so long to the old party. He argues that rural Delawareans, particularly
those of English heritage who predominated in Sussex County, and to a lesser
degree in Kent County, were slow to abandon the party of George Washington.
The typical Sussex farmer was a political conservative who associated Jefferson’s
Democrat Party with the excesses of the French Revolution. Federalists feared
that Jefferson’s “states’ rights” doctrine would undermine the strong union on
which a small state like Delaware depended.

By contrast, New Castle County residents were quicker to embrace all
that was new and to associate Jeffersonian republicanism with personal rights
rather than with the dissolution of the federal government. The Democrats believed
that the United States had more to fear from Great Britain than from her enemy,
France. “In Delaware,” Munroe says, “the Democratic Party represented the liberal,
bourgeois, element of the population, whereas the Federalist was the party of the
landed gentry.”?

The political rivalry was reflected in the way the assembly dealt with
elections. In 1800 Caesar A. Rodney, a nephew of the Revolutionary patriot, led a
Democrat effort in the House of Representatives to shift the choice of presidential
electors from the assembly directly to the voters. His resolution was defeated 13
to 7. Rodney and others of his party perceived that because the population of New
Castle County was increasing at a much faster rate than that of her sister counties,
the Democrats had a reasonable chance to win a statewide popular election. By
contrast, Rodney’s party had no chance to gain a majority in the assembly, where
each county had equal representation.

The Federalists were not unwilling to modify election laws so long as
doing so would not undermine their power. In 1811 they agreed to a bipartisan
effort to expand the number of polling places throughout the state in order to
accommodate elderly voters and others who found traveling to the county
courthouse to be an onerous burden. This so-called “district election law” was in
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fact a major break from the habits of over a century that reflected the increased
safety of the election process. It did not, however, alter the practice of countywide
at-large elections of members of the assembly.

Party politics was not, however, always the driving force in the assembly.
On many issues factors such as religious beliefs, family relations, or attitudes
concerning economic possibilities governed members’ votes. It is noteworthy, for
example, that the most eloquent supporter of humanitarian reforms during those
years was Governor Richard Bassett, a Kent County Federalist who was a dedicated
Methodist. Delaware’s Federalists hung on to an outmoded party label after the
party had all but disappeared elsewhere, but their leaders encouraged economic
novelties such as turnpikes and banks. Governor Bassett, for one, supported a plan
to construct a canal to connect the Delaware River to the Chesapeake Bay, but he
despaired that the legislature was composed of a “narrow, selfish, contracted set
of beings,” both Democrat and Federalist, who were incapable of recognizing the
advantages that such a striking improvement in transportation would mean for
the state. He believed that the assembly’s hostility to the construction of the
canal would make them appear as “a laughing stock of the whole world.”?

Delaware’s Federalist voters and legislators were more likely to be farmers
than to be aggressive entrepreneurs on the Hamiltonian model. They expressed
their party sentiment in their commitment to Washingtonian nationalism. When
their hero, George Washington, stepped down from the presidency after his
politically contentious second term, the Federalists overcame the objections of
the assembly’s Democrat minority to send him a message of congratulations.

In the two decades from 1792 until the declaration of war against Great
Britain in 1812 the General Assembly took major steps toward Delaware’s economic
development. Banking entered a new age in the state when the assembly replaced
the faulty county land-bank loan offices with chartered banks. The most important
new financial institutions were the Bank of Delaware, a private corporation devised
and funded by Wilmington manufacturers and chartered in 1796, and the Farmers’
Bank of the State of Delaware, chartered in 1807.

The Farmers’ Bank was a hybrid of private and public ownership. Its major
office was in Dover, but the bank also had branch offices in Sussex and New
Castle counties. It was the major repository for the state’s money and a source of
investment for the state. Delaware purchased 2,000 of the bank’s initial 10,000
shares and the legislature directed that the remaining shares be sold in equal
amounts in all three counties. The state’s investment permitted the General
Assembly to select nine (three from each county) of the Farmers’ Bank’s twenty-
seven directors.

In 1792 the Delaware assembly dismissed the Penn family’s claim to recover
the family’s unsold land in the state. The Penn heirs then took their case to
federal court. The Penns hired Thomas McKean, the former revolutionary leader,
now Chief Justice of Pennsylvania, to represent their interest. Delaware responded
with the equally impressive legal team of James A. Bayard and Caesar A. Rodney.
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The Penns lost their case. The legislators must have been confident of that victory,
for even before the verdict was announced the state had already established a land
office to sell the vacant land claimed by the Penns for the benefit of the state
treasury. Ironically, Pennsylvania, which in the pre-Revolutionary days had been
far more hostile to the proprietors than had the Delawareans, elected to pay the
Penns rather than go to court. Delaware had stuck by the Penns until 1776, but
felt no need to do so after independence.

The restored Senate Chamber as it would have appeared in the 1790s with plain
desks, Windsor chairs, quill pens, and candles. (Courtesy of the Delaware State

Museums)

Next to banks, improvements in transportation loomed large in the early
days of the Republic. Delaware’s legislature was responsive to requests from
Wilmington area merchants and manufacturers for improved transportation so
long as the petitioners were prepared to pay the bill. The assembly voted to create
private corporations to construct bridges over the Brandywine and Christina rivers.
It also chartered companies to build toll roads, called turnpikes. Those improved
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roadways radiated from Wilmington toward the wheat-growing regions in
Pennsylvania that supplied the town’s flourmills.

The first two highways to be constructed were the Newport and Gap and
the Wilmington and Gap turnpikes, both incorporated in 1808. The roads to Gap
led into the rich farmlands of Lancaster County, Pennsylvania. They began at
rival ports on the Christina River and then joined to become one roadway near
Hockessin.

That first turnpike legislation served as a model for the many turnpikes
that followed. The incorporators, or more likely their lawyers, drew up the bills for
those “artificial roads,” as the turnpikes were called. The legislators sometimes
introduced modifications into the legislation to mollify dissatisfied petitioners.
The final outcomes of that legislative process were lengthy and complicated charters
that defined the powers and procedures of the turnpike companies and set the toll
rates for hauling common commodities. It was in those laws that Delaware’s
General Assembly first required traffic to stay to the right hand side of the road.

Authorizing requests for economic developments to be funded by the private
sector was easy compared to embracing humanitarian reforms that would draw on
the public purse. In 1801 Governor Richard Bassett broke with tradition to deliver
his gubernatorial address in person before the General Assembly. In common
with the admonitions of all governors of that period he began his speech with an
urgent request that the assembly put muscle into the state’s ineffectual militia
law. He then turned to a hitherto ignored topic: Delaware’s care for its insane
citizens. At the beginning of the nineteenth century those unfortunates who could
not be kept at home were confined in Delaware’s county jails.

Governor Bassett told the legislature that mentally ill people might have a
chance to recover if they could be transferred to special rooms in the county
poorhouses and given appropriate care. He deplored the treatment of mentally ill
inhabitants in the Kent County jail. That facility was, he said, a particularly
deplorable place even for criminals, where “few persons, if any, however abandoned,
wretched and depraved” should be confined. He implored the assembly to expend
the small amount of money needed to improve the horrendous conditions there.
The assembly committee assigned to report on requests in the governor’s address
disagreed. They found nothing amiss in the Kent County jail and concluded that
the state’s insane were “alrcady amply provided for by laws of this government.”*

Penal reform was another subject of humanitarian interest in some states,
notably nearby Pennsylvania. Instead of branding criminals, confining them in
stocks, or subjecting them to painful and humiliating public whippings, reformers
urged lawmakers to build penitentiaries, or workhouses, where criminals could
reflect penitently on their former wrongdoing while learning the habits of work.

Several governors of both parties proposed that Delaware build a
penitentiary to replace its “sanguinary inflictions.” In 1797 a committee of the
House approved the concept of building a small penitentiary, but a majority of the
legislators thought otherwise. The assembly again came close to adopting a
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penitentiary bill in 1810, but then backed off to avoid a possible increase in taxes
because “the Practical benefits . . . in so small a state...are yet doubtful and
imaginary.”” The legislators relied, instead, on a law adopted in 1805 that
authorized the Delaware Supreme Court to appoint “judicious, sober, and discreet
persons in each county” to check periodically on the condition of the jails and the
conduct of the jailors 2

The assembly’s parsimony was hard to justify on financial grounds.
Delaware’s finances had rebounded since the early 1790s. The upturn was due to
several factors: better management of the state’s tax collection and accounting;
the federal government’s assumption of the states’ wartime debts; the sale of the
Penn lands; and income gained from the state’s bank deposits and its investment
in the Farmers Bank. In 1807 Governor Nathaniel Mitchell told the legislators
that Delaware’s financial position was so sound that the state might soon be able
to dispense with direct taxes on citizens’ property.

The legislature showed the same reluctance to embrace reform in education
that it demonstrated with regard to prisoners and the insane. In spite of pleas from
successive governors, the assembly’s majority refused to draw money from the
school fund that had been accumulating since 1796 to actually finance schools.
Perhaps legislators feared that the money in the fund could not be spread widely
enough to reach many rural neighborhoods.

The legislators were not against education. They were just not willing to
pay for it. They did not hesitate to permit towns and villages throughout the state
to establish academies and schools at local expense. Those schools provided the
opportunity for education to children who lived in towns and whose parents could
pay tuition. The academies did nothing for those who were poor, or for those who
lived in the countryside far from a town.

The assembly’s unwillingness to commit Delaware to embarking on
humanitarian reforms was most tragically evident in the state’s racial policies.
Delaware’s location abreast the Mason-Dixon Line made the state both a national
bellwether on race and a place where contradictory attitudes toward race and
slavery lived side by side. In the swirl of conflicting citizen petitions, gubernatorial
recommendations, resolutions, and debates concerning slavery and race relations,
Delaware’s legislature came closest to embracing abolition in the 1790s and the
first decade of the nineteenth century.

In 1796 a gradual emancipation bill passed both houses. The Senate insisted
on adding a proviso that the law be submitted to the public for comment before it
would go into effect. Apparently stung by negative comment, the bill failed to
become law. In 1803 a bill to enact gradual abolition failed by one vote. In 1805 a
slender majority of two turned back a bill that had begun with the inspiring
democratic preamble: “Whereas we conceive it to be our duty . . . to extend to
others a portion of that freedom which hath been extended to us . .. .”*" The
Delaware assembly had come tantalizingly close to moving the state forward toward
greater human freedom only to retreat like a tide that could not quite reach the
shore.
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The legislators recognized that slavery was an evil institution. They passed
a number of laws to protect free blacks from being kidnapped and enslaved. The
penalty that the legislators set for kidnappers was highly punitive, in fact it was
the same as for black males accused of attempting rape on white women: thirty-
nine lashes, followed by being nailed by the ears to the pillory, and finally having
the soft part of the ears cut off. The assembly also protected free blacks from
outright exploitation by permitting them to testify in court in defense of their
property. Aside from these narrowly circumscribed safeguards, however, free blacks
were essentially outside the protection of the law.

By the end of the first decade of the nineteenth century the mood of the
assembly changed to one less sympathetic to free blacks. Several factors may
explain that change of heart. Perhaps most important was the successful uprising
of the slaves in Haiti, which engendered fear in whites. Another factor was white
Delawareans’ growing concern that the little state would be flooded with
manumitted slaves forced to leave states further south. The legislature took steps
to deprive such outcasts of a haven in the First State.

The assembly increased the legal restrictions on all black people, both
slave and free. In 1810, for example, the assembly adopted a law that a child born
to a slave woman who had been promised her freedom at some future time would
be aslave. Another law deprived any black person from testifying against a white
man accused of fornication with a black woman. That law made it highly unlikely
that a white man could be convicted of raping a black woman.28

Following the outbreak of the French Revolution in 1789 war resumed
between France and Great Britain. The United States found itself almost constantly
on the verge of war with one or another of the combatants. The tension fueled
America’s nascent political parties as the Federalists leaned toward Britain, while
the Democrats sympathized with France. Each of the first three presidents of the
United States tried to keep the country out of war, but America’s major role in
trans-Atlantic shipping drew the young nation ever closer to the European struggle.
In 1807 war fever swept the United States when a British warship fired on an
American ship of war in the Chesapeake Bay. In an effort to prevent war while
preparing for it at the same time, President Thomas Jefferson’s administration
persuaded Congress to declare an embargo on American trade with the belligerents
and to require the states to prepare for war.

The Delaware General Assembly repeatedly failed to heed the pleas of
successive governors to revive the state’s long-dormant militia. Congress forced
Delaware to take action. The assembly called all physically able male citizens
between the ages of eighteen and forty-five to duty in the militia. The men were
placed under the leadership of officers appointed by the governor as the state’s
commander in chief. The militiamen were to attend regular musters or be punished
by fines. The assembly also empowered the governor to purchase military supplies
such as muskets, bayonets and cannon, but he was to do so only if an enemy
attack appeared to be imminent.
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War did not come in 1807, nor did it come in the years that immediately
followed. As the years went by the militiamen became ever more resentful of the
calls to muster without weapons. In 1811 sympathetic legislators withdrew the
threat of fines for non-attendance for all ranks. Despite the urgings of successive
governors to give force to the law, the First State’s militia once more became
virtually nonexistent. The Federalists, who still dominated politics in southcrn
Delaware, were convinced that war with Britain would be such folly that it was
unlikely to happen.

In the spring of 1812 war with Great Britain again threatened. In May,
Governor Joseph Haslet, a Democrat and the son of a Revolutionary War hero,
called the General Assembly into special session in response to President James
Madison’s call on the states to hold troops in readiness. “Without your aid,” the
governor told the predominantly Federalist legislators, “compliance is impossible.”
The Delaware militia was in shambles, he said, without arms or organization.
But he was certain that Delaware would rise to the challenge. “In this state it is
not a question of whether the authority of the United States is to be respected.
The State of Delaware will never hesitate to co-operate with her sister states in
defending the common rights of the nation.”?

Spurred by Governor Haslet’s words, the assembly voted to comply with
the national government’s request to create a militia force of 1,000 men that could
be detached for federal duty in the event of war. The assembly also gave the
governor authority to draw up to $25,000 in state funds to equip the militia. One
month later, Congress declared war on Great Britain. Delaware’s two United States
senators, both Federalists, and the state’s Federalist Congressman voted against
the declaration, not because they excused Britain’s many insults, but because
they doubted that the national interest would be served by war with so mighty a
foe.

The War of 1812 arrived in Delaware in March 1813. A British flotilla, led
by the HMS Poitiers, a seventy-four gun battleship, took stations at the entrance
to the Delaware Bay to blockade American shipping. Several days later the British
sent a message to Colonel Samuel Boyer Davis, the military commander of Lewes,
demanding that the town supply their ships with provisions or see the town
destroyed. Davis refused.

Delaware’s defenders sprang into action. In the days that followed, while
the British were distracted by opportunities to seize merchant ships, Governor
Haslet and companies of soldiers from all over the state descended on Lewes. On
April 6 the British renewed their threat to crush the town if provisions were not
forthcoming. Again, the proud commander, backed by the equally determined
citizens of Lewes and the state’s militiamen, turned them down. This time the
British were not distracted.

The British ships commenced bombarding Lewes with cannon balls and
incendiary Congreve rockets. Boatloads of royal marines attempted to land on the
beach south of Cape Henlopen. The fierce bombardment lasted for twenty-two
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hours. During that time the people of Lewes fired back with their four cannons,
and the militia frightened the marines, who retreated back to their ships.

Miraculously, no one was killed and hardly any damage was done. The
enemy’s cannon fire fell short of the town while the rockets overshot it. Perhaps
embarrassed by their failure, the British broke off the engagement. As one town
wit put it, “The commodore and all his men, shot a dog and killed a hen.”

Delaware was not completely out of danger. Just as in colonial times,
occasionally parties of enemy foragers landed along the bay and even sailed to
remote places on the river to seize cattle and other provisions. But none of those
forays presented significant danger. The enemy flotilla quit their blockade during
the winter months but returned in reduced strength in the spring of 1814. By the
end of that year the British warships disappeared for good. At this writing, Delaware
has not since been directly attacked by a foreign foe.

Throughout the period of Delaware’s greatest vulnerability, its General
Assembly did not panic; neither did it overspend. The predominant feeling among
the assemblymen was that if the Democrats who controlled the federal government
wanted a war, than they could pay for it. For several years before the conflict, the
legislators had offered to cede riverside land to the national government if the
federals would build a fortification to protect the Delaware River. After the
bombardment of Lewes both the state and the federal governments got serious
about the proposed project. In May 1813 the assembly ceded Pea Patch Island to
the United States for the purpose of erecting a fort.

The following year the assembly adopted a resolution requesting the United
States government to reimburse Delaware for the cost of defending Lewes. In the
view of the legislators a state militia was inadequate to the task of putting up
“serious resistance” against a professional army. For proof one had only to look at
the success of the British assault on Washington, D.C. in that same year.
Fortunately, a peace treaty was signed before the proposition had to be put to
further test.

The end of the war did not, however, bring closure to the issue of federal
compensation to the state. Under the leadership of its General Assembly, Delaware
pressed its case for compensation for the defense of the state. In 1819 the state’s
persistence began to pay off when the federal government reimbursed Delaware
$25,000. Three years later the state was awarded an additional §9,545.

At that point the federal government considered the debt to have been
paid in full. The assemblymen disagreed. What about the interest that the state
might have earned had its funds remained in bank stock instead of paying for
defense, they asked. Based on that reasoning, the General Assembly sent a
commissioner to press their case for more money from the United States Treasury.
The issue dragged on for years. The bureaucrats in Washington demanded that
Delaware deduct the value of the arms that the state had purchased for its militia
from their claim. The state’s commissioner was embarrassed to report that the
state had kept no records of the distribution of weapons to the Delaware militia
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and that many of the officers had walked off with them at the war’s end. The
state finally had to admit defeat in 1833 when President Andrew Jackson vetoed a
bill that would have paid the $9,480.74 that the state claimed to have lost in
dividends some twenty years before.?® In the end, Delaware’s legislators had spent
morc time and energy fighting the federal government than they had expended on
fighting the British.

In 1800 the Assembly contracted with French-born Philadelphia artist Denis

A. Volozon to paint a full-length portrait of the recently deceased George
Washington. When installed in1803, it dominated the Senate chamber. (Cout-
tesy of the Delaware State Museums)
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THE BORDER STATE, 1816-1860

to the beginning of the American Civil War. Public education was

introduced, the Chesapeake and Delaware Canal opened, and the state’s
first railroads were constructed. In the realm of politics, the Federalist Party
collapsed; the Whig Party rose and fell; and the Democrat Party became dominant
in the First State. During this era Delawareans held two conventions to alter their
state’s constitution. Nationally, these were years of growing strife over slavery,
an issue that resonated deeply in Delaware because of the state’s position on the
border between slave and free states. The General Assembly stood at the center of
Delaware’s response to all of those developments and concerns.

During the first half of the nineteenth century the population of the United
States grew prodigiously, but that of Delaware did not. In the seven decades from
1790 to 1860 as the nation’s population was gaining more than 30 percent every
decade, Delaware’s population failed to double as it grew from 59,096 to 112,216.
A troubling demographic fact hidden in that statistic was that the population of
New Castle County was growing much faster than that of either Kent or Sussex.
In 1790 each of the three counties had been roughly equal in numbers, but by 1860
nearly 49 percent of Delawareans lived in the most northern county. Furthermore,
over 38 percent of New Castle County’s residents lived in Wilmington, the state’s
only city. To put it another way, by 1860 nearly 20 percent of Delawareans lived in
an industrial, urban community.

The assembly recognized Wilmington’s growing size and importance in
1832 with a new charter that gave Wilmingtonians increased powers to manage
their own affairs under a mayor and city council. Yet despite the dramatic changes
in the relative population of the three counties, the state constitution continued
to mandate equality of representation among them.

The General Assembly was the organ through which the state addressed
some challenges of the era positively while ignoring others. To understand why
the assemblymen behaved as they did, it is important to bear in mind how state
governance worked during that era. Nineteenth-century Delaware’s chief executive
had little power and its legislators typically served for no more than one or two
terms.

D elaware changed profoundly in the years from the end of the War of 1812
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John M. Clayton (1796-1856), statue by Bryant Baker in
Statuary Hall, United States Capitnl. Claytan was
Delaware’s leading Whig politician. The General Assem-
bly chose him to represent the state in the United States
Senate three times. He served as Secretary of State dur-
ing the brief administration of President Zachary Taylor.
His home, Buena Vista, now belongs to the state. (Cour-
tesy of the Historical Society of Delaware)
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High turnover in the membership of the assembly prevented the
development of the legislators’ sense of corporate identity and shared experience
that had contributed to the assembly’s resistance to British policy in the 1760s and
1770s. During the nineteenth century the names of particular assemblymen did
not reappear session after session. Party leadership was most often exercised by
men who were not members of the assembly, but looked to the assemblymen to
elect them to the higher office of United States senator.

With such a high turnover and little internal leadership, each legislative
session seemed a new beginning. In the session of 1857, for example, the newly
elected Speaker of the House of Representatives noted in his acceptance speech
that he had never served in the legislature before and knew nothing about
Parliamentary rules of procedure.! The need for such an admission would have
been much less likely in the eighteenth century or, for that matter, in the twentieth.

Those factors contributed to the assembly’s inability to address many issues
successfully. If the majority party were willing, petitioners for banks, railroads,
and other private enterprises had little trouble getting the legislators to adopt
complex legislation written by company lawyers. In circumstances where the
object of a proposal required that the state raise money or that the assemblymen
draw up a law on their own, there was much less chance that a thoroughly
developed, workable piece of legislation would emerge, or, if it did, that it would
pass.

The counties were quite independent of the state. Election to the General
Assembly remained at large and countywide, not by election district. The counties’
levy courts raised the money that paid for the poor houses, jails, and roads. The
state seldom taxed, nor did it administer the counties’ roads, poor relief, jails, or
care for the insane.

The state’s modest revenue came from license fees, dividends from its
Farmers’ Bank stock, pay-outs to the state from the federal government’s sale of
western lands, and income earned from its bank deposits. From those sources
Delaware paid the state judiciary and supported the cost of maintaining the
legislative and executive branches. On the rare occasions when the state supported
alarge-scale capital project, it did so by permitting the petitioners to hold a lottery,
not by issuing state bonds as modern governments do.

When the state did require a tax, it did so based on a tax system inherited
from colonial days in which the burden fell almost entirely on farm owners. Tax
assessments were done by each county’s Levy Court and were based on land,
slaves, and luxury goods such as silver and carriages. Mill machinery was not
taxed, nor was income from commercial transactions or stock dividends. Why a
legislature dominated by farm owners permitted this system to go unchallenged is
a good question. The answer may have been that the tax rate was generally so low
that well-established farm owners were hardly inconvenienced. Those most affected
were young farmers who were paying off mortgages. Such men were always cash-
poor and constituted the chief opponents to any proposal, no matter how worthy
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its goals, that was likely to increase their taxes.

Insistence on localism and resistance to taxation long impeded the
introduction of public education in Delaware. The special education fund that the
legislature had established in 1796 from marriage and tavern licenses grew so
slowly during the succeeding years that no one could envision a time when it
alone could suffice to establish free public schools throughout the state.

Governor after governor implored the General Assembly to augment the
school fund so that state-supported public schools could be introduced throughout
Delaware. In his inaugural address in 1817 Governor John Clark of Smyrna argued
that Delaware had a special need to educate its people because the state lacked
vacant land for an expanding population. Therefore, he said, “much reliance must
be placed on the mental talents of our citizens for the support of our power and
importance in the Union.”? Governors John Collins and Charles Thomas repeated
that theme in their addresses to the legislature during the 1820s. “In these
portentous times,” remarked Governor Thomas in 1824, “it seems rather a
hazardous experiment to permit one generation to sleep in ignorance.” He advocated
a special school tax, which he promised “would be a blessing to the people . . . for
it would . . . relieve them of the most intolerable of all burdens, the burden of
immorality and ignorance.” “In vain,” he said, “do we boast of our elective franchise,
and our civil rights, if a large portion of our citizens are unable to read the tickets
which they annually present at the polls. Such men may think themselves free,
but in fact they are slaves . . . . If education is confined to the rich,” he warned,
“the few will govern.”? Despite those powerful arguments the legislature failed to
act. Its members were held back by their constituents’ fears of being taxed and of
losing local control over the proposed public schools.

The man who finally broke through the fear of taxation and parochialism
that stymied the legislature’s adoption of public education was Willard Hall, now
known as “the Father of Public Education in Delaware.” Willard Hall was a native
of Massachusetts and a Harvard College graduate. He had come to Delaware in
1803 to practice law. From his arrival, Hall impressed the members of the Delaware
bar as a clear thinker and a very hard worker. He served two Democrat governors
as secretary of state and was elected to several terms in both the state Senate and
the United States House of Representatives. In 1823 President James Monroe
appointed him to the highest judicial position in the state, Judge of the United
States District Court for Delaware.

During those same years, the General Assembly frequently called on Judge
Willard Hall to draft legislation because the members respected his superior
knowledge of the elements that comprised good statutory law. The assembly also
commissioned Willard Hall to digest the laws of the state. The task of codification
was quite difficult because in the years since the codification of 1742 the legislature
had adopted laws that contradicted those that already existed. Willard Hall was
the most capable person in the state to undertake this Herculean legal effort, and
he succeeded in bringing clarity to the shambles of Delaware’s laws.
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Willard Hall {1780-1875) from
a painting by Laussat Rogers.
Hall is known as the Father of
Public Education in Delaware
for his role in drafting the
School Law of 1829. Hall
drafted many laws for the
General Assembly, even after
his appointment as judge of
the Federal District Court for
Delaware in 1823. |Courtesy
of the Delaware Public Ar-

chives)

Willard Hall’s experience in New England had convinced him of the value
of public schools. As a Democrat he was also committed to respecting the views
of the common man and to opposing unnecessary government costs and
bureaucracy. He was perfectly placed to thread the needle of the school conundrum.
It seemed quite natural for him to be entrusted with drawing up a school law in
1829. He knew the arguments of the opposition, and he knew just how far he
could push the legislators and the voters to accept responsibility for free public
schools.

The bill that Judge Hall presented to the legislature came as close to meeting
the poor farmers’ concerns as it was possible to go. Hall’s plan respected the
farmers’ demand for local control and it promised to be cheap. At long last the
legislators had a school bill they could endorse.

The School Law of 1829 created school districts throughout the state so
small that no child would have to walk more than two miles to attend. Each of
those tiny districts was to have its own popularly elected school committee. The
committee would acquire a school building and employ a teacher. There was to be
no state superintendent, no outside person or body to interfere, and no imposed
standard of quality to be met. By 1829 the state’s school fund had increased to
$168,000 and was earning about $9,000 annually. That annual income was to be
divided equally among the three counties, and then re-divided among each county’s
school districts. It was left up to each local school committee to decide whether to
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tax the residents of the district to make up the difference between what the district
received from the school fund and what the committee thought was needed to run
their local school. The schools were to be open to all white children of both sexes.
Students could be expelled for “obstinate behavior.”*

An Act

FOR THR

ESTABLISHMENT

orF

Free Schools

STATE OF DELAWARE,

PASSED AT THE JANUARY SESSION
OF THE

GENERAL ASSEMRBLY OF SA4ID STATE,

The Delaware General As-

1829. sembly acknowledged the
unusual significance of the

_ School Law of 1829 by pub-
P OIS B AvToTTY lishing a pamphlet to in-

form the public of the act’s
provisions. (Courtesy of the
POVER: A, M. S5CHEE, PRINTER., Delaware Public Archives)

1829,

The law produced mixed results. Some districts moved expeditiously to
build or acquire schools and to hire teachers; others did not. Some squeaked by
with very short annual school sessions, and some hired uneducated persons of
questionable morals to teach. The district meetings and school committee elections
were often scenes of anger and hostility. As a result, the educational benefits for
Delaware’s children were spread very unevenly.

Several governors called for the creation of an office of state superintendent
to bring standards of order and equality to the system. Those governors were of the
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Whig Party, which was usually less hostile to government and its costs than were
the Democrats. Their recommendations went unheeded in the assembly. In 1839
a commiittee of the House of Representatives reported their dissatisfaction with
the law. The committee’s investigation showed that the schools were “inefficient,”
“inadequate,” and “wretchedly administered.”®

Willard Hall was not moved by those criticisms. In 1841 he prepared a
report for the General Assembly on the progress of the schools. Expressing
Democratic Party doctrine, he characterized the public schools as belonging to
the people, not to the state. “There is an error, he admonished, “in looking to the
system to do what the people must do.”¢ For better or worse the assemblymen
heeded his advice.

In 1821 the trustees of the Newark Academy and other friends of education
petitioned the assembly to establish a state-supported college. In response, the
assembly created a special fund, similar to the school fund, to be collected from
license fees charged to stagecoach companies. The income was to endow a college
to be located in Newark in conjunction with the long-established academy.
Unfortunately, few applied to operate stagecoach companies within Delaware,
although many out-of-state transportation lines ran through the state. Friends of
the college then turned to the popular remedy of a state-sponsored lottery as a
more feasible way to acquire the money needed to construct a college building
and hire a faculty.

In 1833 the friends of the college were ready to act. Willard Hall represented
his fellow trustees of the Newark Academy in a petition to the legislature to
incorporate the college. The petition asked for permission to hold a lottery to pay
the cost of constructing an appropriate building. A committee of the Senate reported
the bill favorably, and it was adopted by both houses and passed into law. The
college was to instruct students in “languages, arts and sciences with power to
confer degrees.”” Like other collegiate institutions of that time, it was open to
male students only. The college was the subject of several subsequent laws, most
notably “An Act to Prevent the Sale of Spiritous Liquors” to its students, adopted
in 1843, a reform as yet to be fully realized.®

In 1824 Governor Thomas complained that illiterate voters were casting
preprinted ballots. His complaint gives us a window into the way politics operated
during that period. By the 1820s political parties had grown from loose associations
of like-minded candidates into well-greased organizations. Parties regularly
distributed preprinted party voting tickets before elections, and newspaper editorials
were strongly influenced by party loyalties. Party rallies and nominating conventions
were among the most exciting public events of the time.

Delaware had been one of the last states to abandon the Federalist Party.
As the Federalists faltered in the second decade of the nineteenth century, the
Democrat Party gained strength. The Democrats were the party of low taxes and
unobtrusive government. The party flourished under the leadership of men such
as Caesar A. Rodney, Willard Hall, and the descendants of Federalist leader James
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A. Bayard, whose two sons, grandson, and great grandson were all to be elected to
the United States Senate as Democrats. In Wilmington, as in other American
cities, the Democrats captured the votes of workingmen, especially immigrants.
In rural areas they defended the rights of farmers to be taxed as little as possible
and of slave owners to continue employing that form of labor.

During the presidency of Democrat Andrew Jackson (1829-1837) a new
party called the Whigs arose. The Whigs opposed Jackson'’s vetoes of the national
bank and his denial of federal support for interstate transportation. Like the
Federalists before them, the Whigs supported a strong federal government held
together by a national bank, tariffs to protect America’s rising manufactories from
cheaper European imports, and federal support for the construction of an internal
transportation system. Theirs was the party of manufacturers, most entrepreneurs,
and many large-scale farmers. The Whigs also appealed to those, mostly in the
Protestant elite, who believed that government had a role to play in improving
morals. In Delaware, the party included people sympathetic to temperance reform,
the abolition of slavery, and more humane treatment of convicts.

Delaware’s Whig leader was John Middleton Clayton, a politician whose
formidable skills won him praise and respect, even among his opponents. A native
of Dagsboro, Clayton was already clerk of the state Senate at the age of twenty.
He went on to be elected to the United States Senate and to serve as secretary of
state in President Zachary Taylor’s administration.

Party politics played a role in most aspects of legislative life, but never
more so than in the election of United States senators. In 1839, when different
parties controlled the two houses, the assembly not only failed to agree on the
choice of a United States senator, but its members also failed to agree on the
method by which the selection should be made. Delaware had but one federal
senator for the next two years.

The first half of the nineteenth century was notable for the rise of a wide
variety of movements to reform society. Those phenomena were manifest in the
issues that came before the Delaware General Assembly, especially with respect
to the treatment of prisoners, paupers, and the insane. In several other states
legislatures took steps to improve the treatment of those who were wards of the
state, but Delaware did not. At the beginning of the century Delaware’s practice
of relying on county almshouses had not been unusual, but by mid-century the
First State had fallen behind many other states in its treatment of its most needy
citizens. The state’s small size was a factor in explaining such tardiness to embrace
reform. Delaware had relatively few insane and handicapped citizens. But the
most significant factor to explain Delaware’s reluctance to develop specialized
care for those unfortunates was the state’s antiquated tax system that depended
on the counties to collect most revenue and to manage welfare functions.

The state’s politicians often seemed paralyzed by their baneful perception
that the state was falling behind its more dynamic neighbors in every important
category of reform. Because the state’s penal code attracted the most attention

80



Carol E. Hoffecker

from reform-minded governors and assembly members, the recital of lost
opportunities to bring the code into conformity with nineteenth-century sensibilities
makes for particularly melancholy reading. Some members of the General Assembly
continued to urge their colleagues to replace the pillory, branding, and the whipping
post with a workhouse or prison. In 1818 a legislative committee called the state’s
penal system “disgraceful.” Noting that “the great ends of punishment are the
prevention of crime and the reformation of the offender,” they declared that the
state’s “cleaving to that bloody code of laws that stamp their victims for life” was
hardly the way to make honest citizens out of criminals. Instead, they continued
to promote the construction of a state penitentiary, an idea introduced into the
General Assembly as early as 1797. A bill to that effect was introduced in the
House in 1818 but failed by one vote.? Five years later a Senate committee reported
favorably on the construction of a penitentiary, and noted that there was “a great
reluctance manifested in our state to inflict sanguinary punishments.” ' But the
“great reluctance” to use the whipping post failed to be translated into a law to
discard this ancient device.

In 1824 Governor Charles Thomas included a plea for prison reform in his
annual message. He noted without pride that “the penal laws of this State are
much severer than those of any State in the Union.” Governor Thomas also urged
the legislature to abolish imprisonment for debt and to revise the poor laws. “An
opinion seems to pervade the community,” he said, “that our poor houses.. . . are
rather nurseries for vice than asylums for the helpless.”!! His words went unheeded.
Again, in 1835 Governor Caleb Bennett admonished the assembly to abolish
imprisonment for debt and the pillory, which, he said, “yet remains a stigma to
our county towns, and a disgrace to the statutes of the state” in an age otherwise
characterized by intelligence, progress and philanthropy.!? Again, no law was
changed.

In 1839 Governor Cornelius P. Comegys, a man otherwise noted for his
reluctance to tamper with the legal code, told the assembly, “I cannot believe that
the whipping post and pillory are consistent with the genius of the age.” The
governor failed to persuade a majority of the legislature to alter the law, but he
used his power of pardon to delete the whipping portion from the sentences of
several men convicted of petty thefts. His leniency aroused the ire, not the
admiration, of the assembly, some of whose members introduced a resolution to
restrict the governor’s power to pardon on the grounds that “the frequent exercise
of the pardon poweris . .. a great public evil, which threatens seriously to interfere
with the due and regular administration of justice.”!3

In the 1841 session Governor Comegys adopted a different strategy to reform
the legal code’s punishments. He appealed to “public opinion,” a mantra then
much in vogue as the justification of any action in a democracy. “The criminal
enactments on your statute books,” he told the assembly, “are, in the estimation
of the people, a mere bug-bear.” He challenged the assembly to remove “the taint
of cruelty and barbarism” from the state’s criminal code.* Despite a report from a
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House committee that upheld the governor’s position, the legislature once more
failed to act. That pattern continued, not only in 1841, but in every session for the
next 131 years. Although Delaware last used the whipping post in 1952, this bloody
punishment was not eliminated from the state’s legal code until 1972.

During the first half of the nineteenth century reformers sought not only
to improve the condition of criminals, but also to tcach the blind, deaf and dumb,
to ease the suffering of the dependent poor, and to heal the mentally ill. A succession
of governors urged the assembly to address those problems, but there was never a
majority to support action. As a result, by mid-century Delaware lagged behind
other states, especially its neighbor Pennsylvania, in caring for its disabled citizens.

In 1849 the legislators took a modest first step on behalf of the insane
when they provided a charter to a private corporation that hoped to raise enough
money to build an asylum. According to the charter, the state would supply the
funds necessary to complete the project once the philanthropists had raised
$20,000.15 Unfortunately, the fund-raising effort was unsuccessful. In a similar
effort to address the needs of the mentally ill without spending state money, the
legislature agreed to permit the county levy courts to send patients to a Pennsylvania
asylum rather than keep them in the almshouses. But the moves were to be
conditional on the levy courts paying the cost. Similarly, the assembly agreed to
permit the governor to send the state’s blind, deaf, and dumb children to specialized
institutions in the Quaker state using money from the already overburdened school
fund.t¢

Women as well as men introduced petitions on behalf of reforms. Women’s
names appeared prominently in requests to the legislature for the incorporation of
Sunday Schools and for similar philanthropic organizations, most often associated
with particular religious denominations. Moral reformers of both sexes also
petitioned the assembly to prohibit lotteries and to abolish, or at least moderate,
the sale of intoxicating liquors.

The reformers’ efforts received modest support from legislators determined
to reflect public opinion rather than to lead it. Many people resented the reformers’
efforts to interfere with their freedom. In 1847 the assembly passed a law to allow
county option on the sale of liquor and to prevent its sale on Sundays. Beyond
those changes the legislature would not go.!” As a House committee charged to
examine temperance petitions reported in 1843: “The Legislature of this state
ought not to regulate arbitrarily the appetites, passions, and private habits of men
.... The people of this state never designed that their legislature should assume
arigid supervision of their personal habits, or thrust its hand into their private and
social relations.”!®

In 1855 the short-lived American Party, better known as the “Know
Nothings” because of their fraternity-like pledge to secrecy, won control of the
assembly. The party’s appeal was based on its hostility to foreign immigrants and
their supposedly immoral ways. The Know Nothings pushed through a bill to
further restrict the sale of liquor by making it illegal to give or sell intoxicating
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beverages to a drunken person and to fine drunks who appeared in public. John
Munroe, the most knowledgeable historian of pre-Civil War politics in Delaware,
attributed the Know Nothings’ rapid demise to their identification with the
“unpopular prohibition law.”*

The assembly also reflected the public’s mixed views on the controversial
question of lotteries. In 1841, a House committee considered abolishing lotteries
on the grounds that they ensnared the unwary into gambling and squandering
their money. Nevertheless, the committee concluded that the assembly should
take no action to outlaw lotteries until the citizens demanded their demise.?°
Members were not about to destroy a fund-raising mechanism that saved the state
the burden of paying for its needed capital improvements.

In the 1830s the General Assembly took its initial steps toward protecting
Delaware’s fragile coastline environment. In 1830 the legislature adopted a law
designed to maintain the oyster beds in the Mispillion River from the “wanton
destruction” caused by throwing oyster shells off the wharf, “thereby injuring the
channel thereof and destroying the young oysters.”2! This law was the first in the
state’s history designed to protect a natural resource. An additional act in 1835
prevented dredging for oysters or gathering them in the summer months.2? In 1839
the assembly went even further to limit the depletion of its aquatic resources by
prohibiting nonresident hunting and fishing in or near the Delaware River or Bay.®
A few years later, in 1847, the assembly voted to limit the season for hunting
game to the fall, and in 1851 it required non-Delawareans to obtain a license to
catch terrapins, clams, and oysters. That same law also encouraged the planting
of oyster beds and prohibited the destruction of terrapin eggs.2*

The rapid development of transportation technology in the years following
the War of 1812 and the new enterprises that those advances spawned commanded
much attention in the assembly. By 1816 the age of turnpike building was drawing
to a close, soon to be replaced by faster methods of travel. As early as 1801 the
Delaware Assembly adopted a bill to permit a canal to be dug through the state to
link the Delaware River to the Chesapeake Bay. Although nearly all of the proposed
C & D Canal would pass through the First State, the project belonged much more
to Pennsylvania and Maryland than to Delaware because its principal purpose
was to move heavy commodities between the harbors of Philadelphia and Baltimore.
The Chesapeake and Delaware Canal required legislation in all three states. After
many delays, the canal was constructed in the 1820s and opened for use in 1829.

In the 1820s and 1830s canals were all the rage. Some residents of southern
Delaware dreamed of building a canal across the peninsula to connect their part of
the state to the lower Chesapeake towns of Maryland and Virginia. A number of
bills were introduced in the legislature to permit the construction of canals to link
the Mispillion River or Broad Creek to the Nanticoke River. The assembly granted
permission for those ventures and wished them well, but without state financing
or adequate support from private businessmen, the projects died.

A construction project that did benefit southern Delaware was the Lewes
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Breakwater. The project had its beginnings in 1826 when the Philadelphia Chamber
of Commerce urged Congress to build a breakwater inside the entrance to the
Delaware Bay to provide a safe harbor for ships caught in rough waters. They
argued that a breakwater would also be a defense should the United States again
20 Lo war with a maritime foe. Delaware’s assembly rcadily granted the federal
govermnent permission Lo build the breakwater in the bay, just as it had provided
state land on Pea Patch Island for the construction of Fort Delaware.

In 1829 the General Assembly chartered Delaware’s first railroad. The act
authorized the New Castle and Frenchtown Turnpike Company to construct a
railroad along their existing right of way. The railroad would provide an overland
link to transport passengers along the Baltimore-Philadelphia corridor between
the Delaware River and the Chesapeake Bay. The venture potentially posed
competition for the newly opened Chesapeake & Delaware Canal. But since the
railroad was intended to serve passengers while the canal carried freight, the
canal interests did not oppose the railroad bill.

Several years later, in 1832, a competing set of powerful businessmen,
including a number of Wilmingtonians, petitioned the legislature to charter yet
another trans-peninsular railroad, to be called the Wilmington and Susquehanna
Railroad Company. Thc new road was to be Delaware’s part of a nearly all-land
rail link to connect Philadelphia to Baltimore. The only break in the all-land route
would be a ferry to cross the Susquehanna River. Unlike the earlier trans-peninsular
projects, the W & S Railroad stood to provide considerable direct benefits to
Delawareans, principally to Wilmington’s manufacturers.

As was typical in business charters, the W & S Railroad bill provided that
subscription books for the company’s stock were to be opened at a certain time
and place. Once the shares were taken up, the shareholders were to meet to elect
a board of directors who would run the company. To no one’s surprise, once
Maryland, Pennsylvania, and Delaware had all agreed to incorporate the portions
of the new railroad that were to run through their respective states, the three
companies merged to form the Philadelphia, Wilmington, and Baltimore Railroad
Company. Later in the century the Pennsylvania Railroad acquired the PW & B
Railroad. At the Pennsylvania Railroad’s demise in the late 1960s, the line originally
known as the PW & B became part of Amtrak. From the first, the PW & B Railroad’s
route was far superior to that of the New Castle & Frenchtown, but just to make
surc of their monopoly the PW & B bought a controlling share in the New Castle
and Frenchtown Railroad in the 1840s.

The final major link to the emerging railroad network in Delaware was
the Delaware Railroad. The legislature chartered the Delaware Road, as it was
known, in 1836. With John M. Clayton as one of the commissioners charged to
determine the direction of the company, the new railroad, like the Wilmington
and Susquehanna before it, had strong support from the Whig Party. As the first
railroad to serve southern Delaware, the project was bound to capture the support
of legislators from all parts of the state. The rails were to be laid southward from
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This broadside announces the schedule for the Delaware, Junction & Break-
water Railroad, which was completed in 1869 to connect the towns of
eastern Sussex County with the Delaware Railroad. The illustration shows
a typical engine, fuel car carrying wood not coal, freight car, and passenger
car of the period. (Courtesy of the Delaware Public Archives)

either the New Castle and Frenchtown or the Wilmington and Susquehanna to
the southern border of the state, where it would join a possible line down the
peninsula to Cape Chatles, Virginia. In contrast to the legislature’s earlier charters
for transportation companies, in the case of the Delaware Road the state not only
chartered the railroad, it also legally bound itself to support the railroad financially.
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Written into the Delaware Railroad’s charter were provisions to exempt the
company from taxes for fifty years and a requirement that the state subscribe
$25,000 toward the company’s shares.?’

In 1852 the General Assembly passed a pork-barrel law that distributed
money raised through a state-sponsored lottery among several privately owned
transportation companies, most especially the Delaware Railroad 2 Not to he left.
out of the state’s largess, the PW & B applied to Delaware for funds to help the
company over the hump of hard times in the late 1830s. Delaware’s assembly
agreed to loan $80,000 to the rail company from the state’s share from federal
lands sold in the West.

All did not run smoothly in the execution of those large, capital-intensive
projects. For legislators the problems that arose must have provided a painful
learning process. First of all, there was the legal battle that pitted the C & D
Canal Company’s chief engineer, John Randall, Jr., against the company. In 1825
the canal company abruptly dismissed Randall. He sued, and in 1834 a Delaware
court awarded him huge damages. When the company balked at paying, Randall’s
lawyers forced the Delaware legislature to hold a special session in 1836 for the
purpose of changing the canal company’s charter so that creditors, such as Randall,
could have a voice on the company’s board.?”

The outcome of Randall’s suit led to yet another battle over the canal’s
carrying policies. To pay its debt to Randall the canal company decided to permit
passengers to use its waterway. This decision riled the New Castle and Frenchtown
Railroad and the PW & B Railroad. The railroads charged that the canal had no
right to earn income from passengers. The Maryland legislature disagreed and
added passenger tolls to the canal company’s charter in 1844.

The canal’s future rested upon whether Delaware’s General Assembly
would agree to alter the C & D’s charter to permit passenger service. The C & D
Canal was a major link in America’s rapidly evolving transportation network.
The eyes of the nation were on Delaware. It was well known that most members
of the Delaware legislature were closely tied to the railroads. The Whigs
commanded the legislature and their political sponsor was John M. Clayton, the
railroads’ legal counsel. Delaware’s wealthiest residents owned stock in both the
canal and the railroads.

Torn by powerful political and financial rivalries in the state, the General
Assembly decided to hold a public hearing on the canal question in the House of
Representatives. The hearing was scheduled for January 1845.

In an age that treated political speeches as the highest form of
entertainment, the conflict among the rival transportation companies stirred great
public interest. On the day set for the hearing, the Representatives’ Hall was
packed with legislators and citizens, including women, whose attendance was
specifically welcomed on that occasion. Even many who had little or no financial
interest in the outcome came to the hall for the rare opportunity to hear the
state’s two most respected lawyers and statesmen, John M. Clayton, the Whig
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leader and railroad champion, and James A. Bayard, the state’s leading Democrat
and the attorney for the canal. As Ralph Gray, the historian of the canal has
written, “two giant corporations were met in deadly battle . . . .”728

The question of the canal’s right to charge its passengers agitated
Delawareans for weeks. It provided fodder for newspapers and presented the
assemblymen with a difficult choice. After hearing the rival lawyers’ arguments
the legislators debated the issue among themselves. Then, predictably, they passed
a law to deny the canal the right to charge passengers. The title of the law gave
the game away: ‘A Law for the Protection of the Investment of This State in The
Loan of the PW & B RR. Company.”?

In the 1850s the General Assembly became even more mired in railroad
politics. By that time the PW & B had merged with the New Castle and Frenchtown
Railroad. The New Castle railroad owed the state money from a past loan, which
its successor railroad was discharging by paying a special state tax. In 1852 legislators
from southern Delaware pushed for a bill to use the income from the tax levied on
the New Castle and Frenchtown Railroad to buy stock and bonds in the Delaware
Railroad. This action would accomplish two goals dear to the railroads. It would
provide funds for the needy Delaware Railroad and it would guarantee the junction
of the Delaware Road with the existing upstate railroads.

New Castle County’s Democrat representatives were indignant. They
called the proposed transfer of funds a “bribe” and a “highly obnoxious” violation
of their oaths as assemblymen. Despite those objections, the Whigs of southern
Delaware prevailed. The assembly adopted several bills to benefit the Delaware
Railroad. One extended the transfer of funds from the New Castle and Frenchtown
to the Delaware Railroad; another assigned the lion’s share of earnings from the
state lottery to the Delaware Railroad; and a third made the two upstate railroads
the guarantors of the Delaware Railroad’s bonds.*

A few years later, a legislative committee charged to report on a host of
petitions from existing and would-be railroad companies felt compelled to justify
the state’s blessing of the recent merger of the Delaware Railroad with the PW &
B. They argued that the merger had assisted the Delaware Railroad and had tied
the PW & B more firmly to the state. What wasn't said was that had the merger
not occurred, the Delaware Railroad might have looked southward to connect
with a proposed railroad down the peninsula to Virginia rather than toward the
north.

The legislative committee tried to make it appear that the legislature
could remain aloof from transportation politics. Relative to the recent merger, the
committee reported, the only act in which the state had participated was one that
had given the respective corporations power to contract with one another.?!
Henceforth, they said, the state should remain unattached to any particular
company and should abstain from becoming a party to disputes among transportation
carriers. This was an exceedingly disingenuous statement of hope rather than
reality. It seemed an easy position to take after the basic transportation decisions
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had been made. The fact was that the big transportation companies already exercised
great influence in the General Assembly and the assembly had taken on long-
term involvement in the financial affairs of the state’s railroads. It was ostrich-
like to expect legislatures of the future to be free of pressure from transportation
companies. For the next century the railroads were to be the best financed, most
persistent, and ever-present lobbyists in the State House.

As the General Assembly was taking an increased role in the state’s
economic development it took steps to shed other responsibilities that had previously
consumed a great deal of the legislators’ time and attention. The assembly shifted
some of the private petitions that flooded its docket to the state courts. A new law
gave people petitioning for divorces the option to go to court rather than to the
assembly. Similarly, the legislature received numerous petitions from slave-owning
farmers seeking permission to move individual slaves between the owners’ farms
in Maryland and Delaware. The Laws of Delaware of the antebellum years are
filled with names of slaves who were being moved about on the Delmarva
Peninsula. It was illegal to bring slaves into Delaware, but the legislature could
override the law. The lawmakers re-directed those petitions to the courts. The
assembly also reassigned its responsibility over draining marshes to state courts.*

In 1829 the General Assembly relinquished the right to choose Delaware’s
presidential electors for president and vice president of the United States to the
state’s voters. But the assembly was not about to surrender too much of its power.
In 1825 the legislators turned down a proposed general incorporation law at a time
when a number of other states had enacted such statutes. In Delaware the
legislature continued to exercise the power to decide the specific rights and
restrictions to be extended to each organization that sought a state charter.

By 1830 there were numerous voices in Delaware calling for a stronger
state judiciary. Newspapers agitated for changes in the state constitution to bring
greater order and professionalism to the state’s courts. In 1831 a convention was
called to rewrite Delaware’s constitution. Aside from overhauling the judiciary,
the constitution of 1831 made few significant changes in state governance. The
spirit of democratic reform was evident in the convention’s decision to eliminate
property qualifications for nearly all state officials, with the striking exception of
state senators, who were exempted from this democratic change. The convention
debated a measure to eliminate the requirement that citizens must pay the county
tax to be eligible to vote. The delegates decided to retain the “poll tax” even
though some recognized its potential for manipulation by unscrupulous politicians.*

From the perspective of the General Assembly, the most important changes
in the new constitution were the institution of hiennial elections and hiennial
legislative sessions. Elections were to be held in even-numbered years on the
second Tuesday in November, in place of October, which had been the custom
since colonial times. Under the new constitution the legislature was to convene
in early January as before, but in future it would meet only in odd-numbered years,
unless the governor called the legislature into special session.
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Although the General Assembly would meet only half as often as before,
it was found that legislative sessions were not much longer than those of previous
years. It would appear that the lawmakers were relying ever-more heavily on
petitioners, or their lawyers, to draft bills, and on party discipline to replace each
individual’s assessments of proposed legislation.

There is an insightful comment concerning the consequences of Delaware’s
short legislative sessions to be found in Willard Hall’s report to the assembly in
1829. Speaking from his experience as a former state senator and as the codifier of
Delaware’s laws, Judge Hall noted that a major cause of the tangles in the state’s
laws was hasty lawmaking. Legislators spent so little time in Dover that they
failed to search out and expunge inadequate legislation from the past and instead
cobbled together new bits and pieces to make already badly confused statutes
even worse. After 1831 the shortened legislative calendar made it even less likely
that legislative committees could create well-researched and thoughtfully composed
bills.3*

Paradoxically, once the assemblymen began spending only half the time
in the State House than had once been the case, the members of the House
complained that their chamber was too small.3* The legislators decided to build a
two-story extension onto the rear of the State House to provide more “suitable
rooms for the Legislature of this State.”36 They undertook the addition in conjunction
with Kent County’s Levy Court, which remained the building’s principal tenant.
The first floor of the new rear space was intended for the use of the state’s growing
archives, while the second floor became the Hall of the House of Representatives.
The Senate moved into the former House Chamber.

Within two decades the assembly had outgrown those arrangements. In
1855 the cramped General Assembly adopted a resolution that called for the
construction of an entirely new statehouse to replace the structure that they
continued to share with Kent County. In their resolution the legislators described
the 1792 building as “wholly insufficient . . . and . . . not such a building as the
capitol of a state should be.”¥

In 1852 yet another constitutional convention was called to consider further
democratization. At that time Delawareans were nearly equally divided in their
political loyalties. The Whigs, who had dominated the state’s politics since the
1830s, were about to unravel and the Democrats were fast gaining ground. It was
the Democrats who wanted the convention, primarily for the purposes of eliminating
the poll tax and reapportioning the legislature to reflect the increased population
of New Castle County, most particularly in the rapidly growing city of Wilmington.
To achieve those ends, some delegates from New Castle County sought to create
legislative districts in place of countywide at-large elections. But in one last flourish
of power, the Whigs gained control of the convention and blocked the proposed
changes.

There were other agendas at work at the convention, including an effort
by United States Senator James A. Bayard to write slavery into the state’s
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constitution so that no future legislature could abolish it. When Bayard’s
amendment lost he quit the convention in a huff. Battles over reapportionment
were equally bitter. It was no surprise that when the proposed constitution was
put before the voters it lost in all three counties.?®

Of all the issues that came before the General Assembly during the first
six decades of the nineteenth century none were more important and none evaded
compromise more completely than did those that dealt with race and slavery. As
Patience Essah concluded in her aptly titled book, A House Divided, Slavery and
Emancipation in Delaware: “For well over a century the Delaware legislature
struggled in vain to break ... the stubborn and persistent stalemate over slavery.”
Like the nation of which they were a part, white Delawareans were deeply divided
over the question of the status that should be accorded to blacks.

Throughout the decades that preceded the Civil War the number of slaves
in Delaware continued to decrease while the number of frce blacks increased. By
the 1850s Delaware had a higher proportion of free blacks in its population than
any other state in the Union. It would be incorrect to conclude, however, that the
movement toward greater democracy that characterized some aspects of Delaware’s
political evolution in that era was extended to include the state’s free persons of
African origin. Indeed, calls for the abolition of slavery in the first half of the
nineteenth century actually decreased from the level of the last decade of the
eighteenth. Similarly, free blacks remained at best “residents,” never citizens,
and had few rights. Regardless of how many generations they may have lived
within the borders of the United States or in Delaware, their status was, at best,
analogous to that of the foreign “guest workers” in some European countries today.

Textbooks in United States history label Delaware a “border state” because
it was a slave state that remained loyal to the Union when states further to the
south seceded in 1860-1861. The decision of this little slave state to reject the
Confederacy was, however, but one of many contradictions that can be found in
the General Assembly’s actions concerning race relations during the pre-Civil
War years. An examination of Delaware’s legislative journals and laws make clear
that during the years 1816-1859, when the legislature was increasing the rights of
white men, it was also constricting the rights of blacks, both slave and free.

A good place to start this examination might be with the entwined issues
of runaways and kidnapping. In 1818 a committee of the House of Representatives
examined a complaint from the governor of Maryland that Delawareans were
harboring runaway slaves from his state. The committee declined to take any
action and reported to the House that because their predecessors had adopted a
bill in 1740 against harboring runaways, no further action was necessary. They
then added a counter thrust, demanding that Maryland must reciprocate by stopping
its citizens from stealing Delaware’s free blacks “forcibly and by stealth” to place
them in “perpetual and cruel bondage.”*°

The following year the legislature helped to rescue a free black man named
Benjamin Benson who had been kidnapped from Delaware and sold into slavery in
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North Carolina.*! Benson protested his capture in court and the Delaware
legislature paid the cost of sending witnesses to North Carolina to testify on his
behalf. This thoughtful action on behalf of freedom was, however, but a glimmer
of light. More often the legislators agreed with the position of private petitioners
who asked the assembly to set aside its earlier prohibition on bringing slaves into
the state to permit owners to move their slaves from other states, primarily
Maryland, into Delaware. Perhaps some legislators justified their acquiescence
on the grounds that the likely alternative was for the owners to sell those
unfortunate people into even worse conditions farther south. How else can one
explain the seemingly contradictory actions of a legislative body that called slavery
“cruel bondage.”

Although the high noon of abolitionist sentiment passed in Delaware after
the advances of the 1790s, Delaware’s Quakers, together with like-minded people
from other religious denominations, continued their campaign of abolitionist
petitions to the legislature. After many years of fruitless effort, finally in 1829 the
abolitionists appeared to be close to victory. In that year a committee of the House
reported favorably on a bill to enact gradual abolition. The committee’s views
adhered closely to Whig Party doctrine. They acknowledged the “degrading
influence of slavery upon the morals of a free people” and called slavery a “stain”
on Delaware that was retarding the state’s development. “But,” they admitted,
“it is a question full of difficulties.” The committee might wish that slavery had
never been introduced into America, but they could not reverse history. In the
best equivocating style of people stuck on the horns of a political dilemma, the
committee recommended against the House legislating gradual abolition, but
instead suggested that slave owners voluntarily free their bondsmen.

That same House committee also addressed the issue of race. Taking a
position that was common in the Whig Party, the committeemen argued that
although slavery might be wrong, it was equally true that the two races could not
function side by side within the same country. Proof of this position appeared to be
all around them. Free blacks were “ragged, dejected and forlorn . . . shut out from
respectable society . . . deprived by the laws and constitution from participation in
the government ... freedom to them, in this country, is but a mockery and a
profanation of that sacred name.”** The answer to this condition, the House
committee suggested, lay not in removing those legally inflicted impediments but
rather in sending free blacks to Africa to colonize the newly created nation of
Liberia. Colonization appeared to be a compromise solution to a seemingly intractable
problem. It was both liberating and racist. There were, however, two implacable
impediments to its realization: most free blacks were determined to remain in the
United States, the land of their birth, and, even had that not been the case, no one
was prepared to pay the cost of their migration.

The response of Delaware’s lawmakers to slavery and race issues was
conditioned both by local and national conditions. Slavery had been declining in
importance in much of the nation during the 1790s, but it was then rejuvenated
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throughout the southern states by the invention of the cotton gin and the rapid
expansion of cotton production. Delaware was too far north to grow cotton. The
First State’s crops did not require year round attention as cotton did. The Journals
of the General Assembly in the nineteenth century reveal no economic arguments
in favor of maintaining slavery in Delaware. Those in Delaware who supported
the “peculiar institution” did so not on the grounds of economic need but on the
right of slave owners to maintain their historic right to their property. Advocates
of that position were deeply influenced by those Southern politicians in the national
political arena who argued that the United States Constitution guaranteed the
right of each state to determine whether or not it would permit slavery.

Delaware behaved as the slave state it was in a number of ways. In 1832,
for example, following Nat Turner’s bloody slave rebellion in Virginia, fearful white
Delawareans reacted in a manner similar to their southern brethren. Governor
David Hazzard urged the legislature to adopt stronger laws to control blacks. It
was free blacks, not slaves, who most occupied the minds of fearful white
Delawareans. The General Assembly adopted An Act to Prevent the Use of Firearms
by Free Negroes and Free Mulattoes.® Notably, this law was not aimed at the
state’s remaining 3,000 slaves but at its much larger and less controllable group of
16,000 free blacks.

The law put a number of restrictions on free blacks. They could no longer
possess guns “or any warlike instrument” without a written certificate from a
justice of the peace signed by five or more “respectable and judicious citizens of
the neighborhood” who could testify to the applicant’s good conduct. The statute
also outlawed late-night meetings of free blacks for religious or any other purpose
unless three respectable white men were present. Black preachers who did not
reside in Delaware were required to obtain a preaching license from a judge or
justice of the peace for fear that they might he spreading sedition.*

Delaware’s white majority did not know how to handle the challenge
posed by the free black minority. In his message to the assembly in 1837, Governor
Charles Polk lamented the decline in the state’s agriculture, which he blamed, in
part, on the difficulty of finding sufficient workers. The problem, he said, lay with
“the wretched condition of the colored population which infests the state,” whom
he characterized as “irresponsible, lawless, and miserable . . . a migratory tribe
without fixed abode, alternately roving from city to country.”* His solution was
not to provide education or assistance for those unfortunates, but to urge the
enforcement of existing restrictions to prevent more free blacks from coming into
Delaware.

In the year of Governor Polk’s address, the American Anti-Slavery Society
sent William Yates, a free black man, to Delaware to examine conditions for free
blacks there. Yates reported that his fellow blacks in the First State were “only
nominally free” under a “wretched system of laws . . . designed to degrade, to
crush and to render them ignorant and powerless.”* In subsequent years the
legislature did nothing to modify Yates’s assessment. In 1849 and again in 1851
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the assembly adopted laws to discourage the migration of blacks into the state, to
deny re-entry to blacks who had left the state in search of seasonal work elsewhere,
and to put idle, vagabond blacks to work under a master.#’ In 1843, the assembly
entertained a bill that would have prevented free blacks from owning land in
Delaware, but it fell short of a majority.*®

During the thirty years from the Nat Turner rebellion of 1831 until the
Civil War began in 1861, Delaware’s lawmakers became progressively less inclined
to abolish slavery. The old system of unfree labor was dying out on its own, many
argued, without the intervention of intrusive busybodies or the passage of laws.
The reaction of a House of Representatives committee to a petition from
Wilmington’s female Quaker abolitionists is revealing. It was one of the few times
that the legislators took the state’s abolitionists seriously enough even to comment
on their petitions. The committee ignored the subject of the petition to concentrate
on the gender of the petitioners. In the legislators’ view, “the petitioning of women
to our National and State Legislatures, which they regret to see is becoming so
general a practice, is derogating from that refinement and delicacy which should
... accompany the female character.” The petitioners, the committeemen said,
should “confine their attention to matters of a domestic nature, and be more
solicitous to mend the garments of their husbands and children then to patch the
breaches of the Laws and Constitution.”#

In the 1820s the notorious Patty Cannon of Johnson’s Crossroads in western
Sussex County was brought to justice as a kidnapper of blacks and murderer of
whites. In response to that sensational case, the legislature briefly focused attention
on protecting free blacks from kidnapping. By the 1840s, however, the lawmakers’
attention was instead directed toward preventing abolitionists, such as Wilmington
Quaker Thomas Garrett and Maryland escapee Harriet Tubman, from spiriting
slaves northward from Delaware. Yet, although the lawmakers strove to protect
the right of Delaware’s declining number of slave owners to keep their property,
their support for the pro-slavery agenda of the southern states was lukewarm at
best.

The communication among the states that had started with the committees
of correspondence in the pre-Revolutionary era continued after the adoption of the
United States Constitution. State governments regularly exchanged information
with one another, and delivering that correspondence to the assembly was one of
the governor’s major duties. Through that route Delaware’s lawmakers knew
what amendments were being proposed to the Constitution and what other national
initiatives sister states were promoting. When the Delaware General Assembly
adopted a resolution in support or condemnation of some proposal, such as the
Virginia and Kentucky Resolutions, South Carolina’s nullification claim, or the
abolition amendments proposed by northern states, the legislature’s resolution
was usually in response to receipt of one of those communications. Delaware’s
resolutions, in turn, were sent to all of the other states for their information.

Delaware’s resolutions made it clear to her sister states that the First
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State would never support any action that might jeopardize the integrity of the
federal union as established by the Constitution. As farback as 1799 the assembly
went on record against the states’ rights position put forward in the Virginia and
Kentucky Resolutions. Again, in 1833 the legislators listened approvingly as
Governor Caleb P. Bennett, a Revolutionary War veteran, denounced South
Carolina’s attempt to nullify a federal tariff. Bennett called the nullification doctrine
a “rebellion” based on “heresy.” “It was in union,” he reminded his audience,
“that we wrested our liberties from the grasp of oppression. The union is our
whole strength, our sole support.”’*°

No matter how much Delawareans disagreed with one another on the
morality of slavery, very few wavered from their state’s bedrock support for the
union of states under the United States Constitution. In 1833 a committee of the
state Senate voiced its strong opposition to South Carolina’s attempted nullification
ot a tederal law. The Constitution was not a mere treaty among sovereign states,
the committeemen wrote, but an unbreakable compact. Governor David Hazzard
agreed, declaring, ““As the people of this state were the first to adopt the present
government, they will be the last to abandon it.”*!

One had only to read the newspapers, however, to know that by the late
1840s disunion was becoming ever more likely. At the end of the Mexican War
southern states insisted upon their right to extend slavery into the Western frontier
while northern states disputed that right. Both sides knew that the outcome of
their struggle for the West would eventually cause the death of slavery in the
United States or give the institution new life. What was a tiny state like Delaware,
located between two great antagonistic forces and totally dependent on the
protection and freedom provided by the United States Constitution, to do in that
situation?

One response was to practice patriotism. It was no coincidence that it
was in 1849 that the assembly first ordered that a flagpole be erected in front of the
State House and that the American flag be flown every day while the legislature
was in session.®* Another way to be patriotic was to turn to the sage advice of
America’s greatest hero and unionist, George Washington. Toward that end, the
General Assembly adopted the practice of joining together during each biannual
session to hear the reading of Washington’s Farewell Address.

Flying the flag and hearing the words of Washington were strongly symbolic
of Delaware’s union-centered position amid the bitter disharmony that suffused
the increasingly un-United States. Those nationalistic actions bespoke
Delawareans’ strong attachment to the union, but they were hardly likely to protect
the little state from a future inter-state conflict or from the disintegration of the
United States. Following the divisive Mexican War, the nation’s most powerful
political leaders rallied in Congress to prevent disunion. They crafted the
Compromise of 1850, a bundle of bills that gave some victories to both North and
South. Most importantly, California, newly acquired from Mexico, was admitted
as a free state, while on the other side, Congress passed the Fugitive Slave Act,
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which gave federal support to apprehending runaway slaves no matter where in
the United States they might be hiding.

In 1850, the year of the compromise legislation in Washington, D.C.,
Delawareans elected William H. Ross, a slaveholder from Seaford, to be their new
governor. In his inaugural address to the General Assembly in January 1851,
Governor Ross proclaimed his support for the compromise and blamed northern
agitators for causing the national crisis. Slavery might be dying in Delaware, he
said, but he was convinced that a majority of citizens in the First State supported
the rights of the slave states. Perhaps he was right.

On at least one occasion the assembly proved to be even more pro-slavery
than Governor Ross. In 1855 the governor told the legislators about a case in which
a murderer had been acquitted because the only witness to his crime was a slave.
In light of this miscarriage of justice, he suggested that the law should be modified
to permit slaves to testify in court under certain conditions. The committee of the
House appointed to consider the governor’s recommendation vehemently opposed
the idea on the grounds that “there could not be a jury of twelve men . . . of our state
that would, upon the testimony of a Negro slave, convict a man . .. .”%

Throughout the 1850s race consciousness remained very high and may
have grown in Delaware. In 1859 the assembly decreed that the PW & B Railroad
must prevent black passengers from sitting in cars designated for whites while
traveling through the state. Exceptions were permitted only in the case of servants
or slaves who were traveling with their employers or masters.5

The 1850s marked a major shift in political power in Delaware. In the
course of the decade the Whig Party disintegrated as a force in the nation and in
the state. The party’s demise in Delaware was heightened by the death of John M.
Clayton, long Delaware’s most powerful politician, in 1856. The Whigs disappeared
nationally and in Delaware because they had tried to ameliorate the slavery issue
but had found that it could not be done. After a few years of political upheaval in
mid-decade the two-party system reemerged. The Republican Party came forward
to link the capitalistic nationalism that had characterized the Whigs with opposition
to the further spread of slavery. Meanwhile, the Democrats continued to be a
loose alliance of pro-slavery, states-rights southerners, urban immigrants and
workers, and people who adhered to the Jeffersonian doctrine of minimalist
government.

The political churning that characterized the decade resonated strongly
in the General Assembly. As late as 1853 the Whigs controlled the House of
Representatives. On the final day of the session that year Eli Saulsbury, the leading
Democrat in the House and one of a triumvirate of brothers who were emerging as
major political leaders in the state, paid tribute to the fairness with which John R.
McFee, the Whig Speaker, had conducted the proceedings. Saulsbury remarked
that the “vehemence of manner” that had characterized the debates did not mean
that proponents of the two parties did not respect one another. “We have shared
together the labors and responsibilities of a protracted session . . . . We met at the
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commencement of our session comparatively as strangers; today at its close, we
part as friends,” he said.’s Inter-party friendships would be sorely tested in the
years that followed.

In 1859 the term of Governor William Burton, a Democrat, began as that
of Peter F. Causey, a Whig, came to an end. Both men resided in Milford and they
must have known one another well. Causey owned a large flour mill in town, and
Burton was a physician and farm owner. Their speeches before the General
Assembly reveal a great deal about political life and government in Delaware on
the eve of the Civil War.

The outgoing governor, like so many of Delaware’s Whig Party chief
executives before him, concentrated his remarks on the state’s responsibilities for
the well-being of its citizens. He admonished the legislators to come to the aid of
Delaware’s children. The existing public schools, he said, were dilapidated and
the teachers untrained. “It [public education] has been the theme of much debate
in our legislative halls for many years,” he remarked, “and yet each succeeding
session has ended in little or no alteration for the better.” The tiny school districts
run by committees elected by the residents most hostile to taxation simply were
not working. Governor Causey anticipated the assemblymen’s excuse that they
could not take on so large a topic as school reform during their short legislative
session. But if they had the will to improve the schools, he said, “there will be
time enough during the present session for much to be done.”*

Governor Causey also challenged the assembly to address the needs of the
insane, who, he said, “more than any other portion of our community [were] . . .
dependent upon our care and protection.” He noted that despite rising incidences
ofcrime, especially in Kent and Sussex counties, the legislature had failed to build
apenitentiary.?’ In short, Delaware had made little progress to improve education,
care for the mentally ill, or rehabilitate criminals during the six decades since
governors had first begun urging legislative action to address those issues. Suffice
to say, the assembly of 1859 did no better.

It was not the time to make improvements in the state. The attention of
the General Assembly, as indeed that of the whole country, was focused on events
beyond the borders of Delaware. Both the outgoing and incoming governors could
hardly fail to discuss the question of slavery in the United States territories. The
issue preoccupied all Americans and was on the verge of destroying the United
States. In taking up that great issue Delaware’s governors demonstrated the paradox
of the little state’s southern leanings coupled with its unbreakable support for the
Union. Both the Whig Causey and the Democrat Burton pleaded for a compromise
that might reunite the country. Both supported the concept of “popular sovereignty”
in the territories, even though that remedy had been found unworkable in Bloody
Kansas. Both blamed Northern abolitionists, not Southern secessionists, for
threatening the stability of the Union.

Tn his inaugural address Governor William Burton captured the essence of
Delaware’s political position within the nation. He urged Delawareans, “whose
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fond boast it has been that she was the first state to ratify . . . the federal
Constitution, to use all their moral influence in allying the fierce storms that now
threaten us with destruction. The perpetuity of the Federal Union, to all a matter
of deep interest, is to us of Delaware an absolute necessity. It is our salvation—the
ark of our safety, within which we have naught to fear; out of which we have
nothing to look to for protection.”*® This principle would guide Delawareans through
the fiery trials that were about to descend upon them.
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DELAWARE’S INNER CIVIL WAR, 1861-1875

which cost over 600,000 lives, ended slavery and forged semi-independent

states into an indivisible national union. It is incorrect, however, to view
the war in simple terms of Yankee blue versus Confederate gray. Like all civil
wars, the struggle was highly political, and combatants on the Union side were
not all agreed on the war’s causes or on its desired consequences. Nowhere were
the confusions that marked the war years more vividly displayed than in Delaware,
Maryland, Kentucky, and Missouri, the states collectively known as the “border
states.” Border states were geographically situated between North and South.
They were slave states that did not join the Confederacy.

Delaware ha perhaps the most peculiarly ambiguous reaction to the war
of any state. Although secession was never seriously considered in Delaware, the
First State’s legislature remained defiantly hostile to many federal government
policies throughout the war and during the period of reconstruction that followed.
The actions of the General Assembly during those years reveal the deep political
divide inside a state that engaged in a protracted political war within itself. For
Delaware the period of the Civil War and the Reconstruction that followed were
times of bitter internal differences that were played out in the General Assembly.

Important demographic and economic factors help to explain the General
Assembly’s actions in the war years. By 1860 more Delawareans lived and voted
in New Castle County thn in Kent and Sussex combined. New Castle County, led
by its major city of Wilmington, had been transformed by the industrial revolution
and the transportation revolution. By contrast, the two southern counties remained
rural and had a relatively undeveloped transportation system and little access to
financial resources. Slavery was legal in Delaware, but the institution was moribund
everywhere in the state except in western Sussex County. The 1860 census reported
only 1,798 slaves in the state, together with 19,829 free blacks and 90,589 whites.

Despite the population tilt toward the norhernmost county, each county
retained its equality ofrepresentation in the General Assembly. The political issues
that confronted the assembly in that period might have been resolved differently
had the guiding principle of representation been one man, one vote rather than
county equality. By 1860 the Democrats had become the major party in Delaware

I I \he Civil War was the central American experience. This titanic struggle,

99



Democracy in Delaware

primarily by assuming an anti-plutocratic stance that captured the support of
Wilmington’s immigrant, mostly Irish, workers and by playing on fears among
citizens throughout the state that the Republicans would institute racial equality.

The Democratic Party had competing centers of power in two families:
the Bayards of New Castle Couty, led by United States Senator James A. Bayard
and his son and later United States Senator Thomas F. Bayard; and the Saulsburys
of Kent County, who were known collectively as the “party of the three brothers.”
The brothers were United States Senator Willard Saulsbury and his equally
politically active siblings, Eli Saulsbury and Gove Saulsbury. 't'he Bayards and the
Saulsburys each possessed a newspaper to trumpet their competing views. Despite
their differences, both Democratic factions staunchly opposed the policies of the
Republican Party, which they viewed as anti-slavery and oppressive to white
citizens. Simply put, the Democrats wanted to keep the state and nation as they
once had been, with slavery and states rights upheld under the umbrella of a non-
intrusive federal government.

The Republican Party, in Delaware as elsewhere, inherited the allegiance
of many former Whigs. It was the party of middle- and upper-class industrialists,
of opponents to slavery, of nationalists, and of Protestant social reformers. While
the party’s strength n the First State was primarily in New Castle County, it also
claimed a surprising number of adherents in Sussex County. Republicans believed
that slavery was immoral and economically backward. They supported the
preservation of the Union as the paramount necessity for an economically
progressive, democratic nation. In the 1860 election those in Delaware who
supported the Republican position voted for candidates of the Peoples Party, a
short-lived fusion party of Republicans, nativists, and former Whigs that marked a
stage in thestate’s transition to a new two-party system.

The parties disagreed on a variety of issues that included parochial interests
as well as transcendent national principles. An example of a local issue that divided
the political parties and the sections of the state was the use of lotteries. During
the early decades of the nineteenth century lotteries had been the legislature’s
favorite means of assisting all manner of public and private projects. The legislators
passed many bills that allowed lottery agents to come into the state to raise money
to build highways, railroads, churches, mills and schools. The lotteries cost the
state nothing, and sometimes even earned it a portion of the profits.

By the late 1830s lottery agents had gained a reputation as tricksters who
swindled their victims with misleading promotions. Social reformers turned against
them and urged the state legislature to outlaw lotteries as mere gambling. Most of
the protests came from New Castle County and primarily from Whigs-later turned
Republicans who accused the protectors of lotteries in the legislature of accepting
bribes to keep the shell game going. Those protests struck some southern
Delawareans as unfair. The major transportation needs of the northern part of the
state had already been met, but those of southern Delaware had not. The people of
eastern Sussex County were especially eager to promote the Junction & Breakwater
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Railroad that was planned to link the Delaware Railroad at Harrington to Milford,
Georgetown, and Lewes. In the early 1860s the railroad was unfinished and to
complete it would require the infusion of capital that a lottery could provide. The
value of the railroad’s stock, not to mention the improvement’s potential for
economic development, was at stake.!

After years of debate on the lottery issue, some Democrats joined the
Republicans in the legislature to abolish lotteries in 1862. This action marked an
important moment in the history of public finance in Delaware. Having taken
away the lottery, the state turned to bonds as the best means to assist projects
just at the time when the federal government was raising money for the war
through this same device. The Junction & Breakwater Railroad became the first
private project in Delaware to receive support from state bonds. Bonds have been
the mainstay of public financial support for capital projects in Delaware ever since.

Although state matters, such as lotteries and railroad construction,
continued to be important issues before the General Assembly in the 1860s, it was
the assembly’s reactions to the national issues of secession, war, and emancipation
that were most historically significant during those years.

On the issue of federal authority over slavery, Delaware stood with the
South. In November 1860 the Republican candidate for President, Abraham Lincoln
of Illinois, defeated the divided Democratic Party’s two candidates, Stephen A.
Douglas of Illinois and John Breckinridge of Kentucky, plus a third-party candidate,
John Bell of Tennessee. Lincoln won because he gained solid majorities in the
Northern states. In Delaware, however, the clear winner was Breckinridge, the
candidate most sympathetic to the South, who captured about one half of the
vote. By contrast, Lincoln won less than a quarter of Delaware’s vote.

The General Assembly met for its regular biennial session in January 1861,
two months before Abraham Lincoln was to take office. Southern states in the
nation’s lower tier, led by South Carolina, had already seceded in anticipation of
the Republicans’ rule and were in the process of organizing the Confederacy.
Governor William Burton, a Democrat from Sussex County, told the legislators
that he feared “a terrible calamity.” He blamed abolitionist fanatics who, he said,
were driving the country apart by their refusal to enforce the Fugitive Slave Act.
Many of Delaware’s lawmakers agreed.

A maijority of First State legislators believed that reconciliation could still
be achieved. They looked hopefully to a proposal to placate the slave states put
forward by Kentucky Senator John C. Crittenden. Supporters of Crittenden’s plan
proposed to hold a national convention to save the union. But the compromise
bubble burst when incoming President Abraham Lincoln refused to commit his
administration to the plan. President-elect Lincoln opposed the Crittenden Plan
because it would have permitted the spread of slavery into United States territories
in the West. Lincoln’s candidacy had been based on rejection of the further spread
of slavery. In Delaware, only one member of the General Assembly, Edward Betts,
of Wilmington, had the temerity to oppose the Crittenden Plan. Betts was
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denounced throughout the state and was even hanged in effigy in Middletown.2

Delaware’s support for the Crittenden Plan suggested to some that the
First State was primed to join the Confederacy. It was in that expectation that the
Honorable H. Dickinson, Chancellor of Mississippi, arrived in Dover early in 1861.
Dickinson requested the opportunity to address a joint session of the General
Assembly. The legislators Istened to his arguments with courtesy but then expressed
their disapproval of secession. The Delaware legislators later rejected another
opportunity to join the Confederacy proffered by a commissioner from Georgia. Their
disapproval was, however, qualified in the Senate, where the Democrats held a
slight majority that counterbalanced the Peoples Party’s one vote majority in the
House. The House summoned the votes to oppose secession on principle. In the
Senate, however, a substitute motion was adopted. It proclaimed that Delaware
would retain its attachment to the union “so long as a lingering hope of its
preservation remains.”?

A similar division between the houses marked the vote on the symbolic
issue of displaying the national flag. The House resolved to purchase a thirty-four-
star national flag representing all the states then in the union, including those
that had seceded, to fly from the State House cupola. The resolution was lost in
the Senate in a tie vote.* A narrow majority in the Senate also blocked a resolution
to commend United States Army Major Robert Anderson for his decision to maintain
the federal presence at Fort Sumter in the harbor of Charleston, South Carolina.
In reaction to Anderson’s refusal to surrender the federal fort the Confederates
fired on Fort Sumter. This was the spark that started the war. The General
Assembly’s ambiguous reactions to those proposals reflected the division in the
state between those who blamed the approaching calamity on abolitionists and
those who blamed secessionists. The events of the war would further deepen that
division.

Perhaps the most important actions of the First State’s government during
the war were not what it did but what it chose not to do. The state refused to
secede and it refused the opportunity to be a guinea pig in President
Lincoln’sproposal for the compensated emancipation of the state’s few slaves.
The President conceived of the plan in the fall of 1861 when it occurred to him
that the least costly way to end the war and save lives and money would be to
offer slave owners in the loyal border states the opportunity to obtain cash from
the federal government in exchange for freeing their slaves. If the plan worked,
the seceded states might be inclined to accept a similar offer and renounce
secession. What better place to try out the idea than in little, loyal Delaware.
Under the proposed plan Congress would pay the bill. The federal government
would then use the First State’s action as an example that might be enacted in
other border states, and ths entice the states of the Confederacy to reenter the
Union on similar terms.

The President met with Delaware’s United States Representative George
P. Fisher, who agreed to sound out the proposal in his home state. Fisher assisted
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in drawing up a bill to put before the General Assembly that called for gradual
emancipation to be completed in ten years. The contents of the bill appeared in
the press and were widely discussed and debated throughout the state. In January
1862 the legislature met in special session to decide the fate of the compensated
emancipation plan. Representative Fisher met with legislators behind the scenes
to urge them to adopt the measure. His proposal created great excitement in the
legislature. But the “Abolition Bill” did not attract a majority, and the sponsors
withdrew it before it was formally presented for a vote.

Why did compensated emancipation fail? Some opponents objected to using
the money of non-slaveholding citizens to pay off slave owners. Most, however,
refused to accept the idea that the federal government should play a role in
determining a state’s right to decide for itself whether slavery would be legal or
illegal in that state. The Democrats stood by the principle that Delaware must
decide on its own when and if to free its few remaining slaves. They feared the
dissolution of states’ rights on the slavery issue. The Democrats, like the President,
believed that the whole nation, including the Confederacy, was watching to see
what Delaware would do. With that spotlight in mind they managed to pass a
states’ rights resolution by the smallest of majorities. “When the people of Delaware
desire to abolish slavery within her borders, they will do so in their own way,” the
resolution proclaimed.®

As a result of Delaware’s refusal to adopt his plan, President Lincoln
abandoned his quixotic compensated emancipation scheme and turned instead to
freeing the slaves in the rebellious states by Presidential decree, using his powers
as commander-in-chief. Five days after the Union Army had won a significant
victory over the Confederates at Antietam in western Maryland in September
1862, Lincoln issued a preliminary Emancipation Proclamation. The announcement
came just two months before the election of a new Congress and, in Delaware, of
a new governor and legislature.

The election of 1862 was unlike any that Delaware has ever known.
Democrats were enraged at the audacity of the President’s Emancipation
Proclamation. They had long predicted that the Republicans would destroy slavery
and now warned that racial equality would shortly follow. The Democrats’
campaign tactic in Delaware was built around constant use of derogatory terms in
reference to blacks and of racial scare tactics. State Republican leaders claimed to
fear that there would be riots and intimidation at the polls, especially in the southern
counties. To counteract this perceived threat, they requested troops from the War
Department. Soldiers stood guard near polling places on election day.

The election produced a deeply divided government in the First State. The
Republican candidate for governor, William Cannon of Bridgeville, polled virtually
even with his Democratic rival in Sussex County, won New Castle County, and
lost Kent. At the final count Cannon won by a statewide majority of only 111
votes, but that was a large margin of victory compared to the Democrats’ candidate
for Congress, who won by just thirty-seven votes. The Republicans rolled up
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A recruitment poster for the 39 Delaware Regiment. The regiment
was recruited from volunteers in the fall of 1861, but a year of hard
fighting left it short of men. In the fall of 1862 the federal govern-
‘ment authorized the promise of bounties of $100 in addition to free
land in the West as a one-time offer to attract new recruits to Union
Army regiments. (Courtesy of the Historical Society of Delaware)
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majorities in nearly every part of New Castle County, but could not prevent the
Democrats from gaining control of both houses of the General Assembly. Despite
their victories, the Democrats were enraged by the presence of troops at the polls
and determined to make the most of the perceived assault on civil liberies.

In his final speech before the assembly on January 6, 1863, the outgoing
governor, Democrat William Burton, proclaimed both his loyalty to the United
States and his hatred of the Lincoln administration’s policies. He said that Delaware
had loyally provided the troops required by te federal government but that the
state had refused to supply any state funds in support of the war. He also described
his intense indignation at what he regarded as the shameful way in which the
national government was treading on the civil liberties of Delawareans. Burton
particularly condemned the federal government for disarming militia units raised
by Democrats in Delaware, for arresting and imprisoning the state’s citizens on
suspicion of treason without benefit of trial, and for sending troops into the state
at election time.$

A few days later a large crowd gathered to witness the inauguration of the
new governor, Republican William Cannon. A local brass band played as carriages
bearing the new governor and other dignitaries arrived on the green. Governor
Cannon entered the State House to take the oath and address members of both
houses in the courtroom on the first floor.”

Facing an audience of assembly members in which the Democrats had a
slight, but all-powerful edge, Cannon did not shy away from proclaiming his version
of the issues. The war, he said, was a “gigantic rebellion” that “threatens to
destroy the nation.” He denied the doctrine that the United States Constitution
was a “mere compact between states.” “The claim of the United States is
paramount,” he said, “. .. its jurisdiction supreme.” In contrast to the grudging
support that his predecessor had given to the war effort, Governor Cannon called
on the assembly to demonstrate its gratitude for Delaware’s suffering soldiers by
voting money to support their families.

With regard to the two questions that most troubled the Democrats, slavery
and the use of troops at the recent election, the governor was clear. The General
Assembly, he said, should acknowledge the fact that slavery in Delaware “was
doomed” by abolishing it on their own. He noted that the war was bringing change
and “the longer the contest is protracted, the more radical will be the change
wrought.” Cannon was one of the Republicans that the Democrats blamed for
bringing the federal troops to guard the polls. Cannon, in turn, justified that
action by noting that the soldiers had been a force to ensure voters’ rights against
the intimidation of mobs and that the soldiers had not trampled upon the rights of
anyone.® It was the first and the last time that Republican views would prevail in
the General Assembly of 1863. To make their opposition perfectly clear, the
legislature adopted a joint resolution condemning Governor Cannon’s inaugural
address.’

A number of serious issues confronted the General Assembly in the winter
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of 1863, but all were submerged in the effort to tar the Republicans with the
charge of intimidation at the election. The leader of that effort in the Delaware
Senate was Senator Gove Saulsbury, whose brother Willard Saulsbury joined in
the denunciation in a speech before the United States Senate. In Dover, Gove
Saulsbury called for the creation of a joint committee to investigate the election
incident. He chaired the committee, which was composed exclusively of
Democrats.

The joint committee conducted extensive hearings that took place before
the entire assembly. Over a hundred witnesses were called to testify. When the
hearings ended, the committee published a lengthy report that, to no one’s surprise,
found the Republicans and their intimidating soldiers guilty as charged. The
assembly then adopted an ”Act to secure the freedom of elections in this state,”
which made it a felony to invite soldiers into Delaware at election time or for
tederal troops to be stationed closer than five miles from a polling place.!’

While the assemblymen were castigating the Republicans for sending troops
to the polls, they indefinitely postponed consideration of the governor’s request to
aid soldiers’ families. They did, however, find time to adopt a series of measures
designed to keep newly freed slaves from the rebellious states out of Delaware and
to further reduce the few freedoms that native-born “free Negroes and mulattoes”
enjoyed in the First State. It became illegal for free blacks to “attend or be present
at any political meeting,” to vote, to hold office, or to possess a gun or a sword. A
mere five-day hiatus from Delaware would cost a black person the right to maintain
residency status, and further limits were adopted to govern blacks’ religious
meetings and preachers.!

In a similar spirit, the assembly placed pro-slavery restrictions on the federal
government’s plan to build defenses at Cape Henlopen. At the outset of war,
Pennsylvania and New Jersey had requested that fortifications be built to protect
shipping at the entrance to the Delaware Bay. Delaware’s legislators were slow to
agree to cede the land for a fort. When they finally did agree, the assembly attached
the provisos that no escaped slaves could find sanctuary there and tha no
nonresident black workers could be employed in the construction or maintenance
of the fort. The federal government refused to accede to Delaware’s conditions
and did not build the fortification because the government no longer felt the urgent
need to do so.!? By 1863 it had become accepted practice for escaped slaves to gain
their freedom by entering federal lines, and the threat of a Confederate attack on
the Delaware coast had diminished.

The legislature met in January 1863, the month when the Emancipation
Proclamation went into effect. It was also one month after the Union Army’s
debacle at Fredericksburg, Virginia. The Democrats were encouraged to push their
opinions to the fullest. They adopted a joint resolution that called on the Lincoln
administration to restore the old union and to provide civil liberty for whites only.
Hardly masking their intense anger, the authors of the resolution noted the shift
that had taken place in the purpose of the war from one of the restoration of the
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union to one of emancipation. “In the opinion of this General Assembly and a
majority of the people of the State, this war ought never to have been made; that
it is the result of wickedness on both sides.”13

The Democrats’ resolution in the General Assembly called for a national
convention of reconciliation “to end this dreadful war.” Their hope for such a
peaceful restoration was rather fanciful since the Confederacy had proclaimed
that it would never return to the United States no matter what conditions were
offered. Finally, the assembly declared “we do most emphatically condemn, and in
the name of the people of Delaware, protest against the proclamation of
emancipation . . . .”!* It is not surprising that the Republican press labeled the
General Assembly of 1863 “the copperhead legislature,” using the Republicans’
term of derision to describe pro-Confederates in the North. !

By 1864 the war had turned around. With the fall of Vicksburg on July 4,
1863, the Confederates lost control of the Mississippi. The day before, General
Lee’s army had been turned back at Gettysburg. From then on the Confederates
were fighting a defensive war against a determined nation with superior forces.
The shift in the momentum of war influenced the General Assembly. When
Governor Cannon called the assembly into special sessions in January, July, and
October 1864 there were no more calls for conventions of reconciliation with the
seceded states. Instead, the Democrat majority seemed resigned to the prospect of
Union victory and concentrated on rearguard actions to limit the social and political
changes that the victory would bring.

Delaware Democrats in the General Assembly continued to display no
enthusiasm for the Union cause. In January 1864 Governor Cannon asked the
legislature to provide $425 toward the national cemetery at Gettysburg where the
bodies of Delaware’s sons who had fallen on that field of battle lay buried. The
Senate declined to provide state funds for that purpose. Fortunately, private
donations of more than double the amount requested saved the state from
embarrassment. The assembly also refused to provide support for the families of
the state’s soldiers. The Democrat majority studiously ignored Governor Cannon’s
proposal to emancipate Delaware’s few remaining slaves, in spite of the fact that
neighboring Maryland had recently eliminated slavery. Delaware was now
completely, but defiantly, surrounded by free states.

The state could no longer refuse to assist recruitment for the army. Other
states were paying bounties of several hundred dollars to encourage volunteers.
Delaware had not done so, yet up until 1864 the state had managed to produce
several regiments of fighting men. In July 1864 Governor Cannon called the
legislature into special session to announce that Preident Lincoln had just called
for a new draft to ensure that each state would fill its assigned quota. Delaware’s
leaders much prefered to recruit volunteers rather than resort to a draft. Therefore,
the state had to accept the necessity of offering bounties to keep Delawareans
from joining units from other states that did offer bounties. The title of the law
that the assembly adopted proclaims the majority’s attitude: “An Act to relieve

107



Democracy in Delaware

the people of this state from the draft.”!¢ The bounties were to be financed by the
sale of state bonds. The act succeeded in attracting volunteers to the army, but
not enough to fill the state’s quota. Delaware still had to resort to the draft.

This draft lottery wheel now in the
collections of the Historical Soci-
ety of Delaware was used at
Wilmington’s Old Town Hall to
select draftees to fill Delaware’s
quota in the Union army in May
1864 and again in February 1865.
(Courtesy of the Historical Society
of Delaware)

The Democrats battled the Republican governor on other issucs as well.
They passed a law designed to prevent military interference at the upcoming general
election. They denounced the national Republican administration’s suspension of
Habeas Corpus. They deplored the governot’s request that bounties be paid to
recruits irrespective of race. They especially demanded that Governor Cannon
provide them with information concerning the recruitment of colored troops from
the First State into the regiments of other states.

Governor Cannon was not to be intimidated. He noted that the legislature
had refused to recruit or pay bounties to hlacks, The assembhly’s resistance was
shortsighted, he said, because the state would be forced to resort to the draft to
make up its quota. The Democrats declared the governor’s words to be an “insult,”
and they charged “no one has contributed so much as he has done to the unjust
and cruel oppression of the people of this state.” !

The battle lines of the state’s political future were clearly marked. In a
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further exchange, the governor referred to the “unfriendly legislation” that
characterized the assembly’s treatment of blacks. The legislative Democrats
responded defiantly, “the African race has ever been considered by us an inferior
and subject race. While our laws have extended to them all the privileges to
which the most prudent and humane could possibly consider them entitled. .. ."”!®

The November election of 1864 brought no surprises in Delaware. The
state was one of only three to choose Democrat George McClellan over Republican
Abraham Lincoln. The Republicans won all the legislative seats being contested
in Niew Castle County, but lost by a large margin in Kent and by a narrow margin
in Sussex.

In January 1865, the newly elected legislators confronted for the last time
the opportunity for Delaware to abolish slavery on its own. Once more Governor
Cannon urged the assembly to “make Delaware a free state.”' He and all the
legislators were well aware that Congress was about to pass the Thirteenth
Amendment to the federal Constitution, which, once it was ratified, would make
slavery illegal throughout the United States. This was Delaware’s final chance to
take responsibility for the emancipation of its few remaining slaves. The General
Assembly stubbornly declined the opportunity. Later in that same session the
legislature received the Thirteenth Amendment and predictably refused to ratify
it on the grounds that slavery was a state issue.

The legislature’s back-to-back endorsements of slavery attracted national
attention. Horace Greeley of the New York Tribune wrote derisively: “Well here
is Delaware with a Legislature that might abolish slavery if it would, or might
ratify the Constitutional Amendment; but it will do neither, because its Democratic
majority knows that it owes its ascendancy to Slavery and to nothing else—that,
but for Slavery, this old Federal and Whig State would not pretend to be
Democratic.”?® A newspaper in Albany, New York, agreed. “Delaware,” its editor
said, “is progressing backward.”*!

On March 1, 1865, Governor William Cannon died of typhoid fever at his
home in Bridgeville. The members of the General Assembly recessed their
deliberations to attend the funeral of the man that a majority of them had battled
for two years, often resorting to vicious invective. Under Delaware’s constitution,
the Speaker of the Senate, who was Gove Saulsbury, became the state’s chief
executive. The Democrats were thus firmly in control of both the legislative and
executive branches of the state’s government when the war ended the following
month.

Historians have labeled the decade that followed the Civil War the Era of
Reconstruction. During much of that period former Confederate states were
disqualified from participating in the national government as the Republicans who
ruled in Washington tried to remake the South. The federal government sent troops
to occupy the South and attempted by various means to force Southern whites to
accept the political and social equality of blacks. The Freedman’s Bureau dispatched
teachers to set up schools to educate former slaves. Only when rebel states had
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conformed to the Republicans’ political agenda were they permitted to rejoin the
Union as reconstructed states. The key elements in the Republican program were
expressed in the Thirteenth, Fourteenth, and Fifteenth amendments to the United
States Constitution and in laws designed to guarantee the freedmen’s civil rights.

Because Delaware had remained loyal to the Union, most Reconstruction
programs only indirectly affected the state. No federal troops were stationed in
Delaware, nor could the Republican-dominated Congress force Delaware to ratify
the Reconstruction Amendments. Delawareans were deeply split over the goals of
Reconstruction. A determined minority of blacks an committed white reformers
established a privately funded charity to educate black residents. Called the
Association for the Education and Moral Improvement of the Colored People, the
organization worked with black communities throughout the state to build schools
and to hire and pay teachers.

In the General Assembly, however, a narrow majority opposed the
Republicans’ Reconstruction measures. As a border state, Delaware was one of
only four former slave states that had the freedom to choose to reject the
Reconstruction Amendments to the United States Constitution. The First State’s
Democrats were determined to make their “unqualified disapproval” of all three
amendments loud and clear. A special committee of the House of Representatives
was appointed to advise their colleagues on the Fourteenth Amendment, which
would prevent states from denying equal rights to blacks. The committee reported
that the proposed amendment represented “a breach of faith” with the rights of
the states guaranteed in the original Constitution of 1787; and the legislature
refused to ratify it. But it is worth noting that the vote was very close. In the
House supporters of the amendment lost by only one vote.**

The opponents of civil rights for blacks had won a razor-thin victory in the
state House of Representatives. That vote demonstrated just how closely matched
the two major parties were in Delaware during Reconstruction. During that most
politically charged era in the state’s history the Democrats maintained their
ascendancy, but often only by a few votes at the polls and in the legislature. In
several elections they would have lost their hold on the state legislature had it not
been for the peculiarities of the state constitution that mandated equality of
representation by county in countywide, at-large elections.

Delaware’s Democrats were particularly hostile to the Fifteenth
Amendment. The amendment’s purpose was to prevent racial discrimination in
voting. Once given the vote, Democrats knew that black males would flock to the
Republican Party and tip the balance in state politics.

The story of how the state’s savvy Democrats thwarted the Republicans
who governed in Washington, D.C., is a parablc of how political infighting worked
in Reconstruction-era Delaware. Each state’s right to determine its own rules for
voters was a cardinal principle of the Democratic Party. Coupled with this principle
was the belief held by most adherents of Delaware’s Democratic Party that people
of African descent were inherently inferior to those of Curopean ancestry.

In 1866 Delaware’s Democratic majority in the General Assembly
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denounced a proposed act of Congress to extend the suffrage to the black residents
of Washington, D.C. According to the legislature’s resolution, the federal act was
unconstitutional because it violated the wishes of the majority of the capital city’s
white inhabitants. The measure, the legislators wrote, “would be a lasting stigma
upon the nation, tending to degrade and disgrace the free white men of this
country.” Black suffrage was not only disgraceful, but morally reprehensible they
said, as it flew in the face of “the immutable laws of the Creator” who had made
white people the superior race.?

Black Delawareans rallied in support of the Fifteenth Amendment and
rejoiced when it was ratified, without Delaware’s support, in 1870. That same
year Congress adopted three Enforcement Acts to ensure that the new amendment
would be respected. With the force of a Constitutional amendment and federal
statutes behind them, it appeared that Delaware’s black males would face no
obstacles to voting in the election of 1870 and all the statewide elections that
would follow. But the wily Democrats had some tricks up their sleeves.

It was not for nothing that United States Senator Thomas F. Bayard stood
at the head of the Delaware bar and that the Saulsbury brothers were the state’s
cleverest politicians. The battle against the Fifteenth Amendment drew those
rivals within the Democratic Party together into a common cause. They would
prevent as many blacks from voting as possible. More than a decade before the
former rebel states became free from the constraints of Reconstruction to hatch
similar schemes, Delaware’s Demorats seized upon the poll tax as the most legally
defensible means to exclude black voters from casting ballots.

A long-standing Delaware law required voters to demonstrate that they
had paid their county tax. Landowners sowed a receipt from the county tax collector
to qualify to vote; those without land or other taxable property paid a modest poll
tax to the collector in exchange for a similar receipt. According to the Democrats,
most blacks were too poor and too unsettled to pay either tax. They charged the
Republicans wit paying the poll tax for those blacks who did qualify. To keep
blacks from qualifying, in 1870 Democrat tax collectors slipped away when they
saw black men approaching to pay. Once the potential black voters departed in
frustration, the tax collectors marked those persons as “delinquent” or “left the
state.” The trick worked. In 1870 Democrats won every contested seat for the
General Assembly.

The furious Republicans fought back. Republican Anthony Higgins, United
States District Attorney for Delaware, prosecuted several New Castle County
collectors under the federal Enforcement Act. The case of the first defendant was
heard in the United States District Court for Delaware in October 1872. On the
testimony of thwarted black voters, the collector was found guilty and fined. Using
the power of federal law, a federally appointed prosecutor, and a federal court, the
Republicans appeared to have won a major victory. They had even more reason to
rejoice in November 1872 when the Republicans gained a statewide majority at
the polls that elected a Republican to Congress.But the Republicans were
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concentrated in New Castle County, and they failed to capture the General
Assembly because Kent and Sussex counties returned Democratic majorities.

The interior and exterior of the State House underwent a major transformation in
1874. In kccping with Victorian tastes, the building acquired a third floor covered
by a mansard roof. A new cupola and entryway were constructed, and the building
was sheathed in plaster. This photograph was taken ca. 1909 during the first stage
of another restoration project. Note the scaffolding from which workmen were
removing the plaster to reveal the brick underneath. (Courtesy of the Delaware
Public Archives)

By the time the assembly gathéred in Dover in January 1873 the Democrats
had already worked out a plan to disfranchise blacks. The newly elected governor
was James Ponder, a businessman from Milton in Sussex County. Ponder was well
connected politically. He was a former state senator and was the son-in-law of
Willard Saulsbury. The governor laid out the major pravisions of the Democrats’
plan in his inaugural message. Governor Ponder suggested that the legislators
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adopt a new election law to re-define the responsibilities of tax assessors and
collectors. Under the new law, those officials could not be held accountable should
taxpayers complain that they had tried in vain to pay their taxes but could never
find the collector available to receive their money. The assembly promptly complied
by adopting the Assessment Act of 1873, which closely followed the governor’s
proposal

The Assessment Act of 1873 won the state notoriety as well as admirers
in the 1870s. It has since attracted the attention of Delaware historians.? It is
difficult to gauge the law’s effectiveness. No doubt many property-less blacks
were discouraged from attempting to qualify to vote, but some persisted, especially
in New Castle County, where the Republicans were often in control of the
assessments. Seen in its historic perspective, the law damaged the state’s political
integrity. But it was the poll tax itself that opened the way for vote buying on a
massive scale, although that result did not become evident until the 1880s.

Déspite the extreme racism that characterized majority sentiment in the
General Assembly of the 1870s, the legislators occasionally paid heed to the wishes
of their black constituents. During the Reconstruction era black Delawareans
and their white supporters were as interested in promoting educational opportunities
for black Delawareans as they were in gaining political power. Black leaders and
white Republicans urged the state legislature to assist private endeavors in funding
schools for black youngsters. Interestingly, no one suggested that black students
should share in the state’s School Fund. That modest fund, which dated back to
1796, had been established for the benefit of the state’s whites-only public schools,
and so, for a time at least, the money continued to be used exclusively for that
purpose. Integrated public education was not considered. Instead, supporters of
state-assisted education for blacks practiced the politics of the possible. They urged
the assembly to adopt a bill to permit blacks to be taxed to pay for their own
schools.

In 1875 the General Assembly adopted a law to establish schools for the
state’s black children to be supported by black taxpayers. Under the law the counties
were to tax black property owners to create “a separate and distinct fund” for the
support of segregated schools. The schools were to be administered by the Delaware
Association for the Educational Advancement and Mral Improvement of the Colored
People, which was the private agency that had begun most of Delaware’s schools
for black children.? In its first year of operation the fund for black schools collected
$3,200 to support twenty-eight rural schools. The Association for the Education of
the Colored People provided an additional monthly sum of $6 to each school. Those
schools enrolled over 1,100 pupils throughout the state.?”

During its 1875 session the General Assembly also turned its attention
toward improving the quality of the state’s public schools for whites. The legislature
created the post of state superintendent and made the superintendent responsible
for oversight of hiring teachers, organizing summer institutes for teacher training,
and annually inspecting the condition of each school. The superintendent was to
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report to a state board of education to be composed of the president of Delaware
College, the secretary of state, and the state auditor.?® The superintendent and the
board could make reports but lacked the power to force the taxpayers in a deficient
district to improve their schools. None of those provisions applied to the schools
for blacks. The state’s sole responsibility for them lay in the legislature’s mandate
to the counties to collect the tax from black property-owners.

While Delaware’s General Assembly was in session in February 1875 the
United States Congress adopted its final Reconstruction law. The Civil Rights Act
of 1875 was intended to protect black Americans from discriminatory practices in
public accommodations such as railways and hotels. Even when the bill was before
Congress, some of its supporters expressed doubts about its constitutionality, and
the federal government did little to enforce its provisions. Delaware’s Democrats
seized the opportunity to nullify the potential effect of this strong sounding, but
weakly administered national act.

Only one month after Congress passed its public-accommodations bill,
the General Assembly adopted its own version of public accommodations. The
state’s act permitted an owner of an inn, restaurant, theater, steamboat, railroad,
or other public accommodation to refuse service to persons “offensive to the major
part of his customers.”” No word about race appeared in the law. The supporters
of the measure were correct in their assumption that the federal government
would not challenge its constitutionality. The Delaware Public Accommodation
Act of 1875 was to remain in effect in the First State for eighty-eight years until
the federal Civil Rights Act of 1963 superseded it.

In addition to the racial tensions that divided Delawareans, the state also
faced the problem of paying off its war-related debt. During the war the legislature
had reluctantly issued bonds to pay for wartime bounties. The assembly had also
committed the state to assist the construction of in-state railroads. After the war,
the assembly was eager to pay off the debt without increasing taxes on real estate.
Toward that end, in 1869 the legislature voted to impose a series of new taxes on
large companies doing business in the state. Those included insurance companies,
banks, and railroads. The legislature also adopted laws to tax the earnings of lawyers
and physicians, and to tax inheritances that were not assigned to family members.
The assembly’s goal was to leave the state debt-free by 1890.%°

The PW & B Railroad challenged the constitutionality of the state’s railroad
tax in court, but lost. The railroad company then agreed to pay Delaware a set
sum of $27,000 annually in lieu of paying a per-capita tax on its passengers. Aside
from paying off its bonds, demands on the state’s revenue were slight. It cost only
$33,000 to pay for all three branches of Delaware’s government in 1874.%

The state passed another major milestone in 1867 when the legislature
accepted Delaware’s entitlement from the federal Land-Grant College Act of 1862.
Under the terms of the act Delaware received scrip from the United States
government representing ownership of 90,000 acres of public land in the West.
The state treasurer sold the scrip to a land speculator in Cleveland, Ohio, for
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$80,000. The money became an endowment for Delaware College to be used to
teach the useful arts of agriculture, engineering, and military science.

Delaware College had closed during the war years for want of funds, and
the infusion of the land-grant money gave the institution a new lease on life.
When the college reopened in 1870 the professor of chemistry offered his services
to the state to become the state chemist, an offer that the state readily accepted,
thus inaugurating a new age of active cooperation between the state and its major
institution of higher learning.®* The main job of the state chemist was to test
fertilizers for their chemical content.

During the post-war period the legislators also expanded the rights of
married women. In legislation that mirrored acts adopted nearly twenty years
before in New York and other northern states, Delaware extended to married
women the right to maintain their own property, to hold on to their property and
earnings if they were separated from their husbands, and to bequeath that property
by will without their husbands’ consent.?

In the Civil War and Reconstruction era Delaware’s legislature
demonstrated the extreme contradictions that made this little border state unique
among the states of the Union. On the one hand, Delaware remained steadfastly
loyal to the United States. On the other hand, Delaware’s elected leaders constantly
proclaimed a states’ rights doctrine and refused to support federal efforts to improve
the status of black Americans. It is worth remembering that although Delaware
prides itself on being the first state to ratify the United States Constitution, it and
Kentucky were the last states to outlaw slavery. Only the action of those sister
states who ratified the Thirteenth Amendment forced Delaware to take that
necessary step forward toward human freedom and equality.

Slowly the bitterness engendered by the war faded. In 1885 the legislature
voted to provide $2,000 to erect a monument to the state’s soldiers who had fallen
while fighting at Gettysburg.®* In 1901, when the Republicans finally wrested
control of the General Assembly from the Democrats, Delaware tardily ratified
the Thirteenth, Fourteenth, and Fifteenth amendments to the United States
Constitution. Appropriately, the vote took place on February 12, the ninety-second
anniversary of the birth of Abraham Lincoln, the President who had called for “a
new birth of freedom” throughout the United States.
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SETTING A NEW COURSE, 1876-1905

The latter decades of the nineteenth century were neither the most productive
nor the proudest in the Delaware General Assembly’s long history. Yet,
the legislative inertia and political corruption that marked those years ultimately
produced a reaction that led to reshaping the state’s constitution and laying the
groundwork for a more effective state government. Simply put, the problems of
the 1880s and 1890s galvanized state leaders to recast the state’s constitution into
a stronger form that proved able to meet the challenges of the twentieth century.

Delaware’s history during the last quarter of the nineteenth century must
be seen in the context of unprecedented national growth. Post Civil War America
experienced the rapid settlement of the western plains, free-wheeling economic
boom and bust, the completion of the intercontinental railroad, and the dominance
of railroad companies and big city bankers, often at the expense of farmers and
other small producers. A massive immigration of people from southern and eastern
Europe filled the nation’s fast-growing, unruly industrial cities. In government it
was an age of often-corrupt party politics and laissez-faire attitudes. The federal
government proved reluctant to impose rules on the nation’s dynamic, if unstable,
economy; nor did the federal courts impose a rigorous interpretation of the recently
enacted Fourteenth and Fifteenth amendments to the federal Constitution that
had seemingly guaranteed equality to Americans of African descent.

Delaware’s population growth and economic development in those years
fell below the national standard. The state remained overwhelmingly agricultural,
but increased competition from the West made its farmers poorer and their land
less valuable. Farm owners who had welcomed the construction of the Delaware
Railroad and its branches as links to urban markets had not anticipated the high
freight charges that absorbed their meager profits. Rural Delaware’s ongoing
economic depression fueled resentment of Wilmington, the state’s only industrial
city.

Wilmington was the most dynamic place in the state. Its population in
the post-Civil War era increased from fewer than 30,000 in 1870 to 76,500 by 1900.
The city’s locally owned and managed foundries, tanneries, carriage-making
factories, and, most particularly, its builders of railroad cars, trolley cars, and
steamboats, attracted workers from around the region and from Ireland, Germany,
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The Capitol Hotel, built in the
1860s, was a favorite among
late-nineteenth-century legis-
lators. The building faced the
Green next door to the
Ridgely House on the ground
where once had stood Eliza-
beth Battell’s Golden Fleece
Tavern. Firesin 1881 and the
1920s destroyed the old ho-
tel. (Courtesy of the Delaware
Public Archives)

Poland, Russia, and Italy. Wilmington’s Market Street was the premier retail district
in the state, and the city’s churches, opera house, hotels, schools, and homes
attested to the city’s wealth and prominence.

In Wilmington, as throughout the First State, black residents lived and
worked at the bottom of the social and economic scale.In the city blacks were
most often servants, draymen, or laundresses. In the rural areas blacks lived in
small settlements or on farmland where they were occasionally owners but were
more usually tenant farmers or day laborers. Instead of creating opportunities for
genune equality, the Reconstruction amendments had seemed merely to fasten
on black people a post-slavery world of segregation and poverty.

The legislative branch of the state’s government reflected those economic
and social realities. It was also the product of the peculiarities of the state
constitution of 1831, whereby the three counties were qually represented in both
houses of the assembly and the members of the assmbly were elected at large in
each county. In practice, that meant that rural voters controlled el