




















































































































































































































DELAWARE'S D ESTINY D ETERMINED BY LEWES 

The second deposition is similar but more detailed. 
Specifically with regard to Swedish relations with the Indians, 
and the concerns of the Swedes about possible English occupancy 
of the western shore of the Delaware River and Bay: 

The 25th of the Mon: [th] called June 1684, Peter 
Cock aged sevety foure, Peter Ramb[ o] seventy two 
& Hamce Monson [Hance Mans son] aged seventy 
two years or there abouts, appeared before us W[illia] 
m Welch, James Claypoole & Thomas Wynne three 
of the Kings Justices of the peace for the County 
of Philadelphia in the Privince of Pennsilvania, 
Who being solemnly attested, did severallie declare 
that what they have here respectively certified & 
subscribed is the truth & nothing but the truth, as 
God shall help them. 

Wm Welch [seal] 
James Claypoole [ seal] 
Tho Wynne [seal] 

Pennsilvania & c: The Certificate and Depos­
ition of Certain Antient Sweeds Living on the West 
side of Delaware 

In the year 1638 Came into this Countrey from 
the Crown of SweedLand Governo[u]r Minivett 
[Peter Minuit], and in Case he should dye, Mounce 
Kling fMans Kling] his deputy, with Henriques 
Hugen [Hendrick Huygen] Marchant for the Sweeds 
Company, with two shipps, Who anchored in Cristina 
Creek, & Lay there six weeks & three days, supplying 
themselves with wood & water only, Expecting that 
if any under the Crown of England had any just 
pretentions to the adjacent Lands, they might then 
have an Opportunity to Claime. At the expiration 
of the saids [sic] six weeks & three days & no body 
Claiming nor hindering they went a shoare & built a 
fort. Thereafter they agreed with the Susquahanna 
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Indians & bought from them as much of the Adjacent 
Lands as they could shoot over with a Cannon bullet 
from Cristina. 57 

The 1632 Maryland Charter was issued six years before 
Peter Minuit's Swedish expedition arrived at the Delaware Bay 
in 1638. Accordingly, the Swedish settlements could not qualify 
as previous occupancy, and the hactenus inculta clause could 
not be invoked by Penn's attorney as being applicable to the 
Swedes. Nevertheless, the first Swedish deposition states that 
the Dutch occupied the Lewes area several years before the 
Swedes' arrival in 1638. Therefore, Penn's attorney proffered 
the Swedish depositions to corroborate the three earlier Dutch 
settlers' depositions. 

Penn's attorney rested his case by emphasizing four 
points. First, that the Dutch purchased the land in Delaware 
from the Indians in 1629, obviously prior to the 1632 Maryland 
Charter. Second, that the Dutch West India Company approved 
the settlement in Lewes. Third, that the 1631 Lewes settlement 
by the Dutch took place before Lord Baltimore's 1632 charter 
for Maryland, and that those early Dutch settlers in Lewes were 
later massacred by Indians. Fourth, the hactenus inculta clause 
in the 1632 Maryland Charter was a term of limitation that 
excluded the Dutch territory from that grant because of the 1631 
Lewes settlement. All of this combined evidence was critical 
to Penn's claim. Penn's subsequent correspondence, however, 
emphasizes the three Dutch depositions as the most important 
evidence in his case, because they established that the Dutch had 
settled in Lewes prior to 1632. 

At the conclusion of Penn's presentation, the Committee 
for Trade and Foreign Plantations gave copies of Penn's 
evidence to Lord Baltimore. The Committee then directed Lord 
Baltimore to present his case at a later date. The proceedings 
were adjourned for approximately one month. 
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ENGLISH TRIAL CONTINUES 

LORD BALTIMORE
1 s EVIDENCE PRESENTED 

O n October 8, 1685, the hearing was reconvened. William 
Penn, Lord Baltimore, and their attorneys were all present. Lord 
Baltimore's attorney argued that even if the hactenus inculta 
clause was a limitation in the 1632 Maryland Charter, the small 
and temporary 1631 Dutch settlement in Lewes was insufficient 
to properly invoke that term. In support of that argument, 
Lord Baltimore relied upon what he alleged was a decision in 
1638 involving the issue of whether Kent Island, Maryland 
was included in the 1632 Maryland Charter despite an earlier 
settlement there by William Clayborne. 

According to Lord Baltimore's attorney, in that decision, 
Kent Island was held to be within the 1632 Maryland Charter. 
Lord Baltimore's attorney submitted that the basis for the 
decision was that "Claiborne's settlement had no prior right in 
English law and was not meant to be excluded" from the 1632 
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grant for Maryland from King Charles I to Lord Baltimore. 
Lord Baltimore's attorney argued that the same reasoning should 
apply to the 1631 Dutch settlement in Lewes. 

As evidence of that decision, Lord Baltimore's attorney 
presented a draft of what was represented to be a report of the 
Commissioners of Foreign Plantations dated April 4, 1638. The 
report was described as "touching the Differences between the 
Lord Baltimore and Mr. Clayborne, about the Isle of Kent ... 
shewing their Opinion touching the Lord Baltimore's Right to 
the Isle of Kent. "58 The draft report was on unauthentic blank 
paper. It was also unsigned and unsealed. Since the unsigned 
and unsealed draft was inadmissible as evidence, the Committee 
directed Lord Baltimore to produce either the original or an 
attested copy of the April 4, 1638, report for their review. 

Lord Baltimore also presented the deposition of Van 
Sweringen, the former Dutch Secretary of New Castle, who had 
moved to Maryland and become friendly with Lord Baltimore. 
That deposition asserted facts to undermine William Penn's 
evidence about the 1631 Dutch settlement in Lewes. However, 
the deposition contained many inaccuracies and inconsistencies. 
Penn's attorney had no difficulty in arguing persuasively that the 
Van Sweringen deposition was not a credible document. 

The hearing reconvened on October 17, 1685. Lord 
Baltimore and his attorney were unsuccessful in their efforts to 
procure an authentic copy of the report allegedly made on April 
4, 1638. Accordingly, Lord Baltimore's attorneys advised the 
Committee that the original report, dated April 4, 1638, could 
not be located. 

Penn's attorney also advised the Committee, that despite a 
careful search by Penn's agents, the original of such a report on 
April 4, 1638, could not be found. Penn's attorney noted that the 
original records of that very day were still in existence and that 
other original orders or decrees entered on that date were found. 
Penn's attorney introduced affidavits of three men who searched 
the records of the Council Registers. 
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Accordingly, Penn's attorney could argue that the copy 

of the April 4, 1638, report produced by Lord Baltimore was 

not only inadmissible, but that the representations auuut the 

early proceeding were not credible. When this issue was 

revisited decades later in the English Court of Chancery, Penn's 

attorney argued, "What adds to this proof is, that the pretended 

Order of the 4th April mentions a supposed prior Reference of 

Clayborne s Petition of that Committee. But there is no such 

Reference neither to be found, so that it's manifest the whole is 

an lnvention."59 

Penn's attorney argued that Lord Baltimore had failed 

to produce any credible, admissible evidence in support of his 

arguments. Both Penn and Lord Baltimore stated they had no 

additional evidence to present. Their Lordships on the Committee 

for Trade and Foreign Plantations then stated that they would 

adjourn to confer and return to announce their decision. 
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PENN WINS ENGLISH LITIGATION 

1631 LEWES SETTLEMENT KEY EVIDENCE 

When the hearing reconvened, the Committee rendered an 
opinion that was unanimous. The members of the Committee all 
agreed, and it was not disputed by either William Penn or Lord 
Baltimore, that the 1632 Maryland Charter from King Charles I 
to Lord Baltimore was only for land that was uncultivated and 
uninhabited except by Indians. The Committee concluded that 
the hactenus inculta clause was a term of condition and limitation 
when King Charles I granted Lord Baltimore the 1632 Maryland 
Charter. Therefore, the question was whether any land within 
Lord Baltimore's 1632 Maryland Charter had been cultivated 
and inhabited prior to 1632 by persons other than Indians. 

The Committee also all agreed that the evidence presented 
by William Penn clearly and convincingly established that the 
tract of land in dispute was inhabited and planted by the Dutch 
at the 1631 settlement in Lewes, which was before the date of 
the 1632 Maryland Charter to Lord Baltimore. Accordingly, the 
Committee held that the land in controversy did not belong to 
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Lord Baltimore. Moreover, since the land was excluded from the 

1632 Maryland Charter granted by King Charles I, it belonged 

to "his Majesty," the incumbent monarch, King James II. 

That decision did not end the proceedings, however, 

because the Committee then had to decide the boundaries of the 

territory that was excluded from the 1632 Maryland grant by 

King Charles I to Lord Baltimore. Accordingly, the Committee 

adjourned and directed Penn and Lord Baltimore to return at 

a later date to resolve the boundary dispute. The Committee 

concluded the hearing, as follows: 

the Tract of Land, now in Dispute, does not belong to 

my Lord Baltimore; but, in as much as it yet rem::iins 

doubtful, what are the true Boundaries of the Land 

called Delaware, which their Lordships now adjudge 

to belong to his Majesty, their Lordships will meet 

again for the Settlement of those Boundaries between 

his Majesty, and the Lord Baltimore; at which time his 

Lordship and Mr. Penn are to give their Attendance, 

and to come prepared for a final Decision therein.60 

When the Committee ruled that Delaware was not included 

in the 1632 Maryland Charter that was granted to Lord Baltimore 

by King Charles I, it meant that the English monarchy retained 

any original claim to Delaware, plus any additional claim that 

the monarchy had after the Duke of York's victory over the 

Dutch in Delaware. 

112 



ENGLISH LITIGATION REMEDY 

DELAWARE
1

S BOUNDARIES ESTABLISHED 

0 n October 31, 1685, the Committee for Trade and Foreign 
Plantations met again. Lord Baltimore and Penn were present 
with their attorneys. The Committee "proposed that the whole 
Peninsula, or Tract of Land, called Delaware, from East to 
West, as far as Cape Hin/open, Southward, may be divided into 
two equal Parts, between his Majesty and Lord Baltimore." 
However, the Committee wanted to know where Cape Henlopen 
was located, since that was the southern designation on the two 
1682 deeds of feoffment acquired by Penn from the former 
Duke ofYork, now King James II. It was also the same southern 
boundary in the 1683 patent for Delaware from King Charles II 
to the Duke of York, that the Duke of York had then delivered to 
William Penn. 

The first maps of the Delaware River and Bay area had 
been made by the Dutch. By the mid-seventeenth century, a 
series of maps had been published by Nicholas Joannis Visscher. 
All of Visscher's maps showed Cape Cornelius at the mouth of 
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THE FALSE CAPE 

Detail of the 1655 Visscher map, showing the portion of the map that sup­
ported Penns boundary claims. The area in green is what is now known as 
the Delmarva Peninsula. The small, oval-shaped area to the right of the 
peninsula is the mouth of what was then known as the Zuydt (South) River, 
now the Delaware. Cape "Hin/open" is shown at the point now known as 
Fenwick Island, while the modern-day Cape Henlopen is called "Cape Cor­
nelius" (courtesy of the Library of Congress). 

Delaware Bay, and south of it a well-defined headland named 
"Cape Hinlopen." 

William Penn, not Lord Baltimore, produced a map. The 
map produced by Penn was a 1655 Visscher map. On that map, 
Cape Henlopen was shown at the southern location, although by 
1685 that area was reforred Lu as lhe false cape. Nevertheless, 
it was at the false cape (old Cape Hinlopen), as depicted on the 
1655 Visscher map, that the Committee established Delaware's 
southern boundary. Even if William Penn knew of the false cape, 
it was logical for him to use a map that showed Cape Henlopen 
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in the place where the Dutch originally thought it was located, 
near Fen wick Island. 

Lines were drawn on the 1655 Visscher map produced by 
Penn to designate the area that was to be excluded from the 1632 
Maryland Charter - in other words, Delaware. After those lines 
were drawn, Penn endorsed his ink-lined map with the following 
inscription: "The Map by which the Privy Council 1685 Settled 
the the [sic] Bounds between the Lord Baltimore & I, & Maryland 
& Pennsylvania & Territorys or annexed Countys. W.P." 

There can be no doubt that when the Committee for Trade 
and Foreign Plantations framed the decree of 1685, it intended 
that the territory withheld from the 1632 Maryland Charter run 
south of the present Cape Henlopen to the false cape in the area 
that is now Fenwick Island. Lord Baltimore was given one week 
to file any objections. The week passed without any protest 
from Lord Baltimore to the boundaries drawn on Penn's 1655 
Visscher map proposed by the Committee. Lord Baltimore's 
failure to either produce his own map or object to Penn's map 
was an indication of just how unfamiliar he was with Delaware. 
The result was the Committee's decision to include the territory 
between Lewes and Fenwick Island within the final decree 
in Penn's favor. Notwithstanding Lord Baltimore's lack of 
knowledge about Delaware, it is reasonable to conclude that 
when the Duke of York referred to Cape Henlopen in the 1682 
deed offeoffment to William Penn, he was using the designation 
on the early Dutch maps. 
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KING JAMES II 
APPROVES LITIGATION RESULT 

PENN SEEKS FURTHER ASSURANCES 

0 n November 7, 1685, the Committee for Trade and Foreign 
Plantations issued the following Report: 

The Lords of the Committee for Trade and 
Plantations having, pursuant to his late Majesty's 
Order in Council of the 31st of May 1683, Examined 
the Matters in difference between the Lord Baltimore 
and William Penn Esq; in behalf of his present 
Majesty, concerning a Tract of Land, in America, 
called De la Ware, Their Lordships find that the 
Land, intended to be granted to the Lord Baltimore's 
Patent, was only Land uncultivated and inhabited by 
Savages and that this Tract of Land, now in Dispute, 
was inhabited and planted by Christians, at and 
before the Date of the Lord Baltimore's Patent, as it 
hath been, ever since, to this Time and contained as a 
district [distinct] Colony from that of Maryland; 
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So that their Lordships humbly offer their 
Opinion, that, for avoiding further Differences, 
The Tract of Land lying between the River and the 
Eastern Sea on the one side & Chesapeake Bay on 
the other be divided, into equal Parts, by a Line, from 
the Latitude of Cape Hin/open, to the 40th Degree of 
Northern Latitude; and that one Half thereof, lying 
towards the Bay of Delaware and the Eastern Sea be 
adjudged to belong to his Majesty, and that the other 
Half remain to the Lord Baltimore, as comprised 
within his Charter. 61 

On November 13, 1685, the November 7 Report from the 
Right Honourable the Lords of the Committee for Trade and 
Foreign Plantations, was read to the Privy Council at Whitehall, 
in the presence of King James II. The records of that proceeding 
state: 

His Majesty well approving of the said report, 
it was thereupon ordered by his Majesty in Council 
that the said land be forthwith divided accordingly, 
whereof the said Lord Baltimore and William Penn, 
Esq; together with their respective officers and all 
others whom it may concern are to take notice and 
give due and ready obedience thereunto. 62 

Thus, the proceedings between William Penn and Lord 
Baltimore ended November 13, 1685, at a meeting of the Privy 
Council, at which King James II was present in person. It was 
ordered that a substantial portion of the Delmarva Peninsula was 
to be divided into two equal tracts: one of which belonged to 
Lord Baltimore and the other to King James II. Penn's heirs 
successfully argued decades later that the reference to William 
Penn in the Privy Council's November 13 degree clearly 
established that the ruling was intended for the benefit of Penn. 

Notwithstanding the clarity of that language, William 
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Penn asked King James II for a confirmatory grant of Delaware 
almost immediately after the Privy Council entered its decree in 
1685. There is no dispute that when King James II was the Duke 
of York, he had deeded the Three Lower Counties (Delaware) 
to William Penn. But when the Duke of York executed those 
two deeds of feoffment to Penn in 1682, the Duke's legal title 
to Delaware was uncertain and depended exclusively upon his 
conquest of that Dutch territory as a part of New Netherland. 
Now that the Privy Council had declared that King James II, the 
former Duke of York, had a clear legal title to Delaware, Penn, 
who was already the beneficial owner, wanted King James II to 
again grant him legal title to Delaware. 

King James II was am nable to repeating bis conveyances 
of Delaware to Penn and waiving the payments that William 
Penn had not made. Since 1682, Penn had not paid the Duke of 
York one-half of the revenue from the lands (Delaware) below 
the Twelve Mile Circle. Unfortunately, it took several years 
to complete the necessary confirmatory legal documents that 
William Penn had requested. 
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THE GLORIOUS REVOLUTION 

PENN'S AUTHORITY REVOKED 

The years between 1685 and 1688 were a time of political and 
religious turmoil for King James II as a Catholic on the throne 
of England. The nadir was reached on November 5, 1688, when 
his son-in-law, Prince William of Orange, arrived from Holland 
on England's coast at Torbay with an invading army of twenty­
one thousand men. Prince William was Dutch and married to 
King James II's oldest daughter, Mary. 

Prince William explained why he had invaded England 
in a Declaration that recounted England's troubles under 
King James II and promised to restore domestic tranquility. 
Prince William's arrival was welcomed by many noblemen 
and ordinary English citizens. Some of King James II's army 
officers deserted and joined the invading Dutch forces. Even 
Princess Ann, King James II's younger daughter, joined Prince 
William's supporters. As dissention was mounting, King James 
II retreated from Salisbury to London, where he hoped to reach 
a negotiated settlement with Prince William. 
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In December 1688, during this time of domestic unrest 
and pending war, Sir William Williams, Solicitor General of 
England, drafted a handwritten charter to be signed by King 
James 11. That charter granted to William Penn all of the land in 
the Three Lower Counties of Pennsylvania (Delaware). It recited 
the two leases for ten thousand years made in 1682, between 
the same parties (when King James II was the Duke of York), 
but for unknown reasons made no reference to the two deeds of 
feoffment. The proposed charter was lengthy and provided for 
the organization of a government in great detail. It also gave the 
territory the name "Lower Pennsylvania." 

Accordingly, in December 1688, it appeared that William 
Penn's request for final "further assurances" from King James 
II would become a reality. The document prepared by the 
Solicitor General recited that this was the same land described 
in the November 7, 1685, "Report by the Committee for Trade 
and Foreign Plantations" as belonging to King James II. The 
document also relieved Penn of all past and any future obligation 
to share revenue with the King. It made Penn the sole proprietor 
of Delaware and gave Penn the option of combining it with 
Pennsylvania. 

The draft of the charter for Lower Pennsylvania (Delaware) 
was completed and presented for review to King James II on 
December 10, 1688. That same day, however, King James II 
received Prince William of Orange's rejection of any attempt to 
avoid war through a negotiated settlemenl. At three u 'clock, on 
the morning of December 11, King James II fled in a small boat 
to France and abdicated the throne of England, in what history 
characterizes as the Glorious Revolution. The draft charter for 
William Penn was left behind unsigned when King James II fled 
from England. 

When the Glorious Revolution resulted in the overthrow 
of King James II, he was replaced by William of Orange and 
his wife, Mary, who as the daughter of King James II was the 
presumptive heir to the English throne. Mary's participation 
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undoubtedly enhanced the legitimacy of the new joint monarchy. 
The reign of King William III and Queen Mary II began in 
January 1689. The document drafted for William Penn by the 
Solicitor General was never executed by the new joint monarchs. 

The accession of the new monarchs did not bode well for 
Penn. The friends of King James II fell out of favor with the 
government. In fact, Penn was arrested shortly after King James 
II fled from England. He was released on bail, but arrested twice 
more during the next two years. 

On October 21, 1692, William and Mary removed William 
Penn from all authority over the governments of Pennsylvania 
and Delaware. William and Mary commissioned Benjamin 
Fletcher as Captain-General and Governor-in-Chief in and over 
"our province of Pennsilvania and Countrey of New Castle 
[Delaware], and all the tracts of land depending thereon in 
America." Lord Baltimore thought this was an opportunity for 
him to obtain Delaware from the joint monarchs. However, his 
efforts were unsuccessful. 
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PE N
1 

AUTHORITY RE TORED 

1685 ENGLISH LITIGATION RATIFIED 

Penn filed a petition with the Privy Council asking for the 
restoration of his rights over Pennsylvania and Delaware. The 
Attorney General and Solicitor General made a report certifying 
that Penn was entitled to the powers of government granted by 
the 1682 charter he had received from King Charles II for the 
Province of Pennsylvania. In July 1694, the Committee for 
Trade and Foreign Plantations recommended the restoration of 
Penn's rights to Pennsylvania. 

During these same restoration proceedings, Penn also 
presented the Attorney General and the Solicitor General with 
the two deeds of feoffment he had received from the Duke of 
York for the Three Lower Counties (Delaware) in 1682. The 
Attorney General reported to the Committee for Trade and 
Foreign Plantations that Penn asserted, pursuant to these two 
deeds of feoffment, he "had possessed and enjoyed the premises 
thereby conveyed as fully as he had possessed the Province of 
Pennsylvania." 
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On August 1 and 3, 1694, the Committee of Trade and 
Foreign Plantations recommended to the Privy Council that 
William Penn: 

Be restored to the administration of the 
Government of the Province of Pensilvania and 
Countrey of New Castle [Delaware] and Territories 
and Tracts of Land depending thereon in America 
to be held and enjoyed by him in like manner as he 
held and enjoyed the same before the date of Colonel 
Fletcher's Commission. 

On August 9, 1694, William Penn was formally restored 
"to the Administration of the Government of the said Province 
and Countrey." That same day, by Order of the Privy Council, 
Colonel Fletcher's commission was revoked insofar as it related 
to those governments. On August 20, 1694, under the Great Seal 
of England, letters patent were issued formally restoring Penn's 
rights to the administration of the governments of Pennsylvania 
and Delaware. 

Nevertheless, Lord Baltimore persisted in his efforts to 
obtain Delaware. Lord Baltimore hoped for more favorable 
consideration from Queen Anne, the new English monarch, than 
he had received from William and Mary. In 1708, he petitioned 
the crown to give him possession of the entire peninsula between 
the Chesapeake and Delaware Bays, as he put it "according to the 
terms of his 1632 Maryland Charter." But to Lord Baltimore's 
chagrin, his petition was promptly denied. 

Undaunted, in May 1709, Lord Baltimore again presented 
Queen Anne with a petition for Delaware. She ordered the matter 
to be presented to her, sitting in the Privy Council. The attorneys 
for both William Penn and Lord Baltimore made presentations 
to Queen Anne sitting in Council. Penn's attorney explained 
the 1685 Report and ruling that Delaware was excluded from 
the 1632 Maryland Charter because Lewes had been settled 
by the Dutch in 1631. The Privy Council agreed with Penn's 
argument that the 1685 ruling was a controlling, binding prior 
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legal adjudication against Lord Baltimore. It ordered that 
Lord Baltimore's petition be dismissed. It also ordered that 
the November 7, 1685, Report of the Committee for Trade and 
Foreign Plantations be confirmed in all respects and put into 
execution immediately. 

124 



PENN V. BALTIMORE 

PENN HEIRS WIN PRIVATE LITIGATION 

In 1732, one hundred years after the issuance of the 1632 
Maryland Charter, the incumbent Lord Baltimore met with the 
heirs of William Penn in an effort to reach a private agreement 
about the boundaries between Maryland and Delaware. At that 
meeting, Lord Baltimore produced his own map and insisted that 
the boundaries between Maryland and Delaware be the ones that 
were drawn on that map. The Penn heirs agreed. After further 
negotiations, and with the advice of attorneys for each side, an 
agreement was signed with Lord Baltimore's map attached as 
an exhibit. That original agreement, with Lord Baltimore's map 
attached, is at the Delaware Historical Society. 

After executing the agreement, Lord Baltimore returned 
home and realized that the map he insisted on using for the 
agreement depicted the location of Cape Henlopen at the false 
cape. Consequently, just as his predecessor had done in 1685, 
Lord Baltimore had given away the land between Lewes and 
Fenwick Island. Therefore, Lord Baltimore refused to comply 
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THE SENEX MAP OF 1738, FROM Penn v. Calvert, 
courtesy of the Delaware Public Archives. 
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with the terms of the 1732 agreement that he had signed with 
William Penn's heirs. 

In 1735, the heirs of William Penn filed a lawsuit for 
specific performance in the English Comt of Chancery to compel 
Lord Baltimore to carry out the terms of the 1732 agreement. In 
response to the Penns' lawsuit, Lord Baltimore argued that: the 
English Court of Chancery had no jurisdiction; the Penns had 
imposed a false map upon him; and that he "grossly mistook his 
original rights; and under that mistake and ignorance the articles 
[agreement] were founded and framed." During the litigation, 
Lord Baltimore tried to reargue his claim to Delaware based 
upon the 1632 Maryland Charter. 

The Court of Chancery proceeding between William 
Penn's heirs and Lord Baltimore, that began in 1735, finally 
came to an end in 1750. Lord Chancellor Hardwicke ruled 
that the 1685 Report of the Committee for Trade and Foreign 
Plantations, and the Privy Council decree approving that Report, 
were properly decided in favor of King James II. Therefore, 
the Chancellor decided, as against Lord Baltimore, King James 
II's claim to Delaware prevailed because it had been excluded 
from the 1632 Maryland Charter as a consequence of the 1631 
Lewes settlement by the Dutch. Chancellor Hardwicke further 
ruled that, although the claim to Delaware of King James II was 
good as against Lord Baltimore, it was, as against Penn, good 
only to the extent that he was a "royal trustee" for William Penn, 
who held all the beneficial proprietary interest in Delaware, as a 
result of the two 1682 deeds of feoffment. 

William Penn's heirs and Lord Baltimore reached an 
agreement in 1760 to have a survey prepared of their respective 
boundaries. That agreement led to the appointment of a team 
of two Englishmen: Charles Mason, a mathematician and 
astronomer, and Jeremiah Dixon, a mathematician and a land 
surveyor. The results of their work included what is known as 
the Mason-Dixon Line. 
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THE Penn v. Calvert MAr OF 1740, 

courtesy of the Delaware Public Archives. 

128 



DELAWARE'S DESTINY DETERMINED BY LEWES 

1 ('.' ... 
r.1.1/1;•,r,1. ll"'~ '!I~ 

J...J 'f .r:.r 7) .J')' 
fl.\iT.nlf,,~:,,ttm~I j/JrtA,, 

/ fy(h,.1, 4All>.M! 

THE MASON-DIXON SURVEY MAP OF 1769, 
courtesy of the Delaware Public Archives. 
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UNITED STATES SUPREME CouRT 

1631 LEWES SETTLEMENT
1

S IMPORTANCE 

D isputes regarding the State of Delaware's boundaries have 

been addressed by the United States Supreme Court at least 

three different times. Those cases, involving litigation between 

Delaware and New Jersey, were decided in 1877, 1934, and 

2008. In each case, the validity of William Penn's ownership of 

Delaware was reviewed and affirmed. 

In the 1934 case of New Jersey v. Delaware, the United 
States Supreme Court approved the Report of a Special Master, 

who had been appointed to make findings of fact and conclusions 
oflaw. The first factual finding set forth in the Special Master's 

Report acknowledges the importance of the 1631 Lewes 
settlement by the Dutch. 

The territory now comprised within the State 
of Delaware was originally settled in the seventeenth 
century by the Dutch and Swedes, the first settlement 
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having been made at Swaanendael by the Dutch 
near the present town of Lewes, Sussex County, 
Delaware, in 1631. Subsequent settlements were 
made by the Dutch and Swedes within said territory 
prior to 1664.63 

June 15, 1776, is known as Separation Day in Delaware. 
On that date, the Delaware General Assembly undid the 1682 
Act of Union with Pennsylvania. Since that time, Delaware 
has been a separate sovereign state and, as such, joined in the 
Declaration of Independence from England on July 4, 1776. 

The 1934 United States Supreme Court opinion in New 
Jersey v. Delaware was written by Justice Benjamin Cardozo. 
That opinion approves the Special Master's conclusion that the 
State of Delaware established an unbroken chain of legal title 
from the two 1682 deeds of feoffment to William Penn from the 
Duke of York up to the American Revolutionary War. 

From 1682 until the American Revolution, 
William Penn and his successors as proprietaries and 
governors, and the respective legislative assembles 
above referred to, possessed and enjoyed the lands 
and waters within the boundaries of the colony of 
Delaware as fixed by said deeds of feoffment and 
leases and exercised full and exclusive control and 
dominion thereover. 

By Orders in [the Privy] Council of November 
13, 1685, and June 23, 1709, the claim of Lord 
Baltimore to the territory comprised within the three 
counties of Delaware was finally denied and said 
orders were never modified or reversed. 

The said Order in [the Privy] Council of 
November 13, 1685, and the proceedings incident 
thereto recognized William Penn as the equitable 
owner of the Colony of Delaware. 

By Order in [the Privy] Council of August 9, 
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1694, and by Letters Patent under the Great Seal of 
England of August 20, 1694, the title and possession 
of William Penn to the soil of the Colony of 
Delaware and the powers of government of William 
Penn thereover were duly and formally recognized, 
ratified and confirmed by the Crown of England. 

Ry various and sundry acts of the Crown of 
England, its ministers and officers, from the year 
1682 until the year 1776, the title and possession of 
William Penn to the soil of the Colony of Delaware, 
and the powers of government of the said William 
Penn, or his successors, and of the DelawareAssembly 
thereover were recognized and confirmed. 04 

The 1934 United States Supreme Court opm10n also 
approves the Special Master's conclusion that when Delaware 
was admitted to statehood under the Articles of Confederation, 
after the 1783 Treaty of Paris, and later under the United States 
Constitution, it succeeded to the title and boundaries of colonial 
Delaware that was owned by William Penn. 
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CONCLUSION 

In 1685, based upon the Committee for Trade and Foreign 
Plantations' Report, the Privy Council ruled that Delaware was 
excluded from the 1632 Maryland grant to Lord Baltimore 
because the Committee was persuaded by Penn's evidence that 
the Dutch had established a settlement in Lewes in 1631. The 
boundary between Delaware and Maryland was established 
by the Committee and the Privy Council in the middle of the 
peninsula between the Delaware Bay and the Chesapeake Bay. 

The western lands on the peninsula were the property of 
Lord Baltimore and the eastern territory belonged to King James 
II. The southern boundary was a horizontal line in the latitude 
of Cape Henlopen (at the false cape near Fenwick Island) with 
a vertical line extending to the fortieth degree on the north. 
Together, those boundaries formed a right angle. 

The 1631 Dutch settlement in Lewes decided the location 
of those boundaries. It is appropriate that Delaware's southern 
and western boundaries form the shape of an "L." The "L" 
stands for Lewes. Although the 1631 Lewes settlement was 
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not permanent, its brief existence has withstood the test of time 
and litigation. The 1631 Lewes settlement by the Dutch has the 
enduring distin tion of 'determining Delaware 's destiny. 

WILLIAM PENN 
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Most people know that Delaware 
is "the First State." But how it 
became a state at all, rather than a 

part of Maryland or Pennsylvania, is another 
story. It is a well known historical fact that 
Delaware was the first state to ratify the new 
U.S. Constitution in 1787. Less well known is 
the f actthat it's very existence as an independ­
ent state and its present shape and size were 
the result of an epic legal battle in the English 
courts between William Penn, proprietor of 
Pennsylvania, and Lord Baltimore, proprietor 
of Maryland. 

WILLIAM PENN 

This fascinating book by Delaware's preeminent legal 
historian, Delaware Supreme Court Justice Randy J. Holland, 
tells the story of how Penn used the existence of the ill-fated 
and shortlived 1631 Dutch settlement at Swanendael, the present 
location of Lewes, to win his case. Though he did not know it, 
Penn's court victory led directly to the later establishment of an 
independent Delaware. Delaware's destiny was truly determined 
by Lewes. 

Cartouche from a 1655 Dutch map that William Penn used to prove his case. 
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